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In His Majesty's High Court of Judicature,
Appellate Side, Bombay

1~:PI'EAL No.1J 7_ 0" 103 7
CIllL"'B''''~' Q '' ~';; ?,..-t/Jf District. J~

[SpL-:-H. C. A.S. Civil 43

Particulars.

I. Papers to be preserved.

Copy of th e Judgment of th e original Cour t (if printed).

Interloctory .Tudgment of the High Court (if any).

Flndin/s,

Judgment (F inal) of the H igh Court.

D ecree of,the High Court.

N o. of papcr:-

•
u.c.P.- (J) J !l7:.! :lOOO -7.~7_Xil .(Supr.)

G.R., J.D., No. 4398 dated 13·7_16

t

7

Memo, of appeal in appeals or 2FflliedieBBsummarily dismissed.

.. II . Papers to be destroyed under the Rules.

1

1
1
')

Memo. of ap peal (in admitted cases)

Manusc7 pt copy of the Judgment 01 appellate Court .

ManuJ ript copy of the decree 01 appellate Court.

Manuscript copy of the Judgment of original Court .

Mam¥,cript copy of the decree of origirt'1l Court.
\

Civil upplicutio for delay being excused with affidavit .

• Application or search.

1 Letter jut" ating dismissal where the order is of dismissal.

Notice.

Letter transmitting not ice with District J udge's endorsement
thereon, etc.

of 103ca IOn No.

H. and I'. writ.
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~
Assistant Sheriatedar.

-vJlif6

il any.

with District Judge's ondorsemcnt

V~J~'
c/ for the respondent.

do.

do.

do.otice in

W rit for R. ann P. in

W rit communicating final decree or order to the lower Oourt.

Particulars.

2

Fresh J\~ti (to heir) .

l;Jet.ter ansmitting notice
thereo , etc . Ii

VakalatlldlH' of ~lr. ~. •

2(

18

H)

30

31

2 Writ sendi [( down issues when there is a separate Judgment.

Objectio s to findings.

2

32 Certificate granting leave to appeal. \

Writ or let ter of intimation ill cases where ru le is discharged.

...~-Recelpt 01 papers:-

1po Receipt of ]t. and P. by the District Judge.

~ew"Pt'n,
27 Affidavit in upport of

28 Vakalatn rna if any,

28A. Applicltio,n for a certificate to appeal under the Letters Patent.

2\J APptcation for leave to appeal to His Majesty's Privy Council.

No. ur }lllopet.

c u-:t~ CIerk.
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY.

APPEAL No. 130 OF 1937 FROM ORIGINAL DECHEE.

day oj 198

;
(UNDER SECTION 47, CIVIL PROCEnTJRE CODE.)

1 Mahadeo Sunder Mctha : 2 Shankar Sunder Metha;)
3 Motiram Sunder Methn ; 4 Chandulal Sunder Metha ; [
;, Mohan Sunder Metha-All legal representat ives of the ~ Appellants.
deceased Sunder Vallabh Metha. . .. . .. I

(Original Dec,:<:e-holders-Applicants» )

vel'SUS

1 Khanderao Sitaram Tipuis, legal representat.ive of the 1
deceased Sitaram Ramchandra T'ipnis: 2 Yoshwant Bal- I
krishna Tipnis, legal rcprcsentat.ive of the deceased ~ Respondents .
Dwarkanath Balkrishna Tipnis . .. . .. I'

(Original Judgement-debtor) J

Claim-Rs. 5,053·10-3 for jurisdiction and Advocate's fees.

The Plaintiff applied for execution of the dceree in suit, No. 59 of
1021.

The application in Original Darkhast No. 73 of 1031 was decided bv
the First Class Subordinate Judge of Th ana, who directed the proceedings
to be sent to the Collector of Kolaba, for sale.

An appeal has been admitted in the High Court, from the decision of the
lower Court. Notice was ordered to issue by the Honourable Mr. Justice
Wassoodew on the 16th day of July 1937.

The grounds of objection to the decision a ppealed against are ;-

1. That t.he lower Court. erred in lew in holding that Defendant. No , 1
is an agriculturist.

2. That t.he lower Court eITed in law in sending the Darkhnst 10
the Collector , Kolaha, for axer-ut.ion.

3. That the evidence on record is not suffi cien t to hold that Defendant
No .1 is an agricultur-ist.

4. That jlhe contention of the Defendant that he is an agriculturi st
is barred by .principie analogous to the principle of res judicata.

& \That in any case the lower Court had no jurisdiction t.o go back
on its own order.

6. That it was wrong in l~v to allow the Defendant to raise th~

contention long after the order of sale by the Civil Court had been made
and partriculru-lv when proclamations of sale had been published and other
procedure ha-d been gone through.

7. That the lower Court erred in holding that. the Defendant had
Hut given up the contention.

8. That the contention had been rais"'d by the Defendant in the written
staterneut ; but nu issue on the point had been asked for and no evidence had
been led.

L Bk J 619_a
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9. That there was an adjustment between the part.ies by which the
Defendant had agreed to give up all the contentions raised by him and the
Plaintiff had given him six months time to pay the decretal debt .

]0 . That. the adjustment had been notified to the Court by .the Plaintiff
and the Defendant had not ohjer-ted to it in spite of notice .

11. That the Court had recognised the adjustment by giving ti me
to the Defendant.

12. That the order passed by the lower Court is against law , just ice
and equity.

\
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'ApPEAL No. 139 OF 1937 FROM ORIGINAL DECREE .

In the Court of the First Class Subordinate Judge
10 at Thana.

DAHKHAST ~o. 73 OF 1931.- .

Notice.

.. .. " "

20
23rd January 1937.

(Signed) L. C. SHETH,
First Class Subordinate Judge, Th ana.

.'

30

40

GO

The Defendant No. L's contention is that hc is ai-(l'ic\lltnrist. De fend­
ant Khanderao has got his own lands and he also culnivates lands of. others.
Besides he a lso personally engages himself in ai-(ricultural labour.
Defendant is supported by. the witnesses including the Police Pat il 0 f
Say who all depose that the Uefendant's only source of income is from
agricultural produce and he has got no other source of income and that
he also personally engages himself in agricultural labour. Plaintiff has
failed to show that he has got any other source of'income. Defendant No.1
is therefore agriculturist.

Plaintiff's plea is that by a settlement before 1932 Defendants were
giveu six' months' time to pay as thcy gavc up all contentions and Plaintiff
relies on 3 exhibits, exhibit 16-17- If!. No douht the Darkhust-proceedings
were postponed for six months but there is nothing in all these 3 purshis
to show that Defendant No. 1 has given up his contentions about status.
The estoppel therefore does not arise .

Resides Defendant No.1 does not challenge the order for sale at all.
He only pleads his status and if he succeeds in proving that he is agri­
culturist, as he appears to have succeeded, the next stagc is of procedure
only. If once it i~ proved that the Defendant is agricnlturisli, the Civil
J"'ocednre Code requires that the sale should take place at the hands of
the Collector and not through Court.

I therefore hnld that Defendant No . 1 is agriculturist. Darkhast
should therefore be sen t to the Collector Kolaba, for execution.

(Signed) L . C. :-:m-:T H,
First Class Subordinate .Jnogp, Thana.

1;lf h February 1!)37.

L mr 6UI

[True ropyJ

(Illegible)
Clerk of the Court. ,
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1\PPEAL No. 1all OF 19a7 FROM ORIGINAL DECREE.

IN THE COURT OF TIlE FIRST CLASS SUBORDINATE JUDGE !
AT THANA. _.

DARKHAST No. 7:3 OJ.' 1!l:31.

" " " • " "
Attach immovenbles Order XXI, rule 54.

20 12th January 1932. (Signed) R. G. SHiRATE.

Ratable dist.ribution to be given in the Darkhast no. 183 of 1!l29.

~
. f

3C

6th July 1033.

•
Notice, Order XXI, rule 66.

(Signed) R. V. BODAS,
First Class Subordinate Judge, Thana.

(Signed) R. V. BODAS,
First Class Subordinate Judge, Thana.

Ordered sale. Issue proclamation.

10th October 1933.
(Signed) R. V. BODAS,

First Class Subordinate Judge, Thana.

40 Execution is stayed by the -High Court, surety given is solvent-
Darkhast kept pending till the High Court matter is decided or the stav
is cancelled. . •

(Signed) M. ; C. .K .•
4th July 1934. In-charge. First Class Subordinate Judge, Thana.

.. .. " " .. .. ..

Thana. 13th February 1!l37.

J

Defendants are held to be agrieulturists (vide exhibit 80) stop the sale
50 held through Court and send the papers to the Collector of Kolaba for sale.

(Signed) L. C. SHETH,
.First' Class Subordinate Judge.

[True copy]

(Illegible)
Clerk of the COurL.

,
ROfomn f mrsrsn AT THE (lOVF.R~MENT C£l~TR.'L pnRS8.

I

I



•
1

APPE AL No. 139 OF 1937 FumI ORIGINAL DECREE.

(UNDER SECTION 47, CIVIL PROCEDURE CODE.)

Mahadeo Sunder Metha; and others, legal representatives of )
the deceased Sooder Vallabh Metha. (Original Decree- ~ Appellants.
holders -Applicants) ... ... .. . ... J

versus

Khanderao Sitarsm 'I'ipnls, legal representative
deceased Sitaram Rsmehandm Tipnis; and
(Origina l J udgment-debtors)

of the'!
another. ~ nespondent s.

...J

•

•

Appeal sgaiust the deei.ion of L, C. Rheth, Esquire, Fjrsf ClaAR
Subordinate Judge at Thana, in Darkhast No. 73 of 1931.

) Ir. K. N. Dha rap for tho Appollants.
Counsel Dr. B. R. Ambcdkar with )Ir. V. B. Virkar for the Respondent s.

20th June 193!!.

(Coram :- Lokur, J.)

Oral Judgment.-This is an appeal against an order passed in execution
proceedings by the First Class Subordinate Judge of Thana.

The appellants obtained a money decree Rgainst the respondents, and
presented Darkhast No. 73 of 1931 to recover the decretal amount by attnch­
rnent and sale of the respondents' property . The Darkhast was presented
on 12th February 1031, and when the notices were served on thorn, tho
respondent No. 1 put in his written statement (exhibit 13) on 8th September
HI31 alleging inter alia that he WIlS an agriculturist. Subsequontly on 19th
December 1931 the plaintiffs p~t in a purshis (exhibit 16) stating that under
a compromise the)' had agreed to grant six month. time to the judgment­
debtors to payoff the decretal amount, and that the judgment-debtors had
agreed to waive their contention raised by the respondent No.1 in exhibit 1::1.
'I'he respondents ' Pleader, howeror, stated on 12th January 1932 that he had
no instructions regarding the alleged compromise. The property was at tached
on 8th March 1932, and then au order for its sale was passed under Order XX I,
ruJe G4 of the Civil Pro cedure Uode on 2Rth July 1933. Notices were issued
to the jud gment-debtors under (!i rder XXI, rule 66, and on 10th Ootober
193~ the following order was passed ;- " Ordered sale. Issue proclamation."
Thereafter some proceedings as regards tho addit ion of parties went on and
the execution was stayed hy the H igh Court. Ulti mately the papers were
received back on 21st Decombor liJ36, and on 12th January 1\)37 the
judgment-debtor Khanderuo made an application (exhibit 80) stati ug Lh.L
hi. con tent ion in the writt en statement (exhibi t 13) that he was an agricultnri.t
had not been considered and requesting that as he was an agriculturist the
proceodings should be transferred to the Collector for the sale of the property
attached, The lower Court then recorded evidence regarding tho status
of the judgment-debtor Khanderan ann held that he was an agriculturist.
'I' he Derkhaat was, therefore, ordered to bo transferred to the Collect or of
Kolaba for execution. It is against that order that the present appeal is filed
by tho decree-holders.

One of the contentions on behalf 01 the decree-holders, which was ur ged
before the lower Courts , was that by reason of th o alleged compromise mention ed
in the pwrshie (exhibit 10) it was 110L open to the judgment-debtor, respondent
No.1, to put forward the ploa that ho was an agriculturist. 'I'he alleged
oompromieo was not admitted On behalf of the [udgtnent-debtors ; nor has

111I ilk "J 161



it bsan proved. Moreover, even if Khanderao had then agreed to givo up his
contention regarding his status, still he cannot be regarded as having waived
bis right to claim the transfer of the proceedings to the Collector after the
order for Bale was passed, if he could prove that on the date of the order
he was an agriculturist. Section 68 of the Civil Procedure Code and the
rules made thereunder reqnire that when au order for sale is passed and the
judgment-debtor is an agriculturisb the proceedings should be transferred
to the Collector for execution of that order; in other words, the date at
which the status of the judgment-debtor ie to bo considered is the date when
the order for Bale is passed. That is also clear from the ruling in Sopana
v, Dattatraya (10:34) 36 Bom.L.R. 804. It was, therefore, open to th".
[udgment-debtors to contend that the proceedings should be transferred
to the Collector after the order for Bale was passed, and the Court was hound
to transfer those proceeding. if it found tbat ab the date of the order for Bale
the judgment-debboes or aQY one of them was an agriculturist.

The lower Court bas found on tho evidence that one of the judgment­
debtors Khanderao is an agriculturist, but it is urged that there was no
issue regarding his status on the date of the order for sale. But when his
application (exhibit 80) is read with the evidence adduced on his behalf, it is
evident that he wanted the contention raised by him in his written statement
(exhibit 13) to be considered, and that related to his status in the year 1931,
and the evidence is led that all along he has been an agriculturist, When
the witnesses were examined there was no suggestion that Khanderao had
changed his status ab any time. Hence it must be deemed that the lower
Court held Khanderao to be an agriculturist on the material dale, namely,
the date on which the order for sale was passed. No evidence was adduced
by the decree-holders to rebut the evidence adduced on behalf of Khanderao,
and the finding of fact recorded by the lower Court practically stauds
unchallenged.

But the most 1important objection against the order of the lower Court
is that judgment-debtor No.1 did not put forward his contention regarding
his status at th~ proper time. The contention which was taken in the
written statement (exhibit 13) was not then pressed, and no finding regarding
the status of Khanderao was recorded before tho order for sale was passed
on 28th August 1933. After that order notices under Order XXI, rulo 66,
were issued for tho settlement of the terms of the proclamation. It was at
that stage that the judgment-debtors should have come forward to ask for
the transfer of the proceedings to the Collector for execution of the order for
sale. AB observod by Broomfield, J., in Bopuna v. Dattatray" (HJ3.1) 36
Bom.L.R. 804, when an order for aale is passed under Order XXI,rule 64, it is
really a preliminar~ order, which way be subsequently modified if any of the
judgment-debtors appear in reply to the notices under Order XXI, rule 66,
aud prove that they arc agrioulturists. In that case tho procoediugs would
have to be transferred to the Collector. But this opportunity given to
Khnnderao was not availed of by him, and he romaincd ubaeut on the date
fixed in the notice issued to him under Order XXI, rule 66. 'I'he Court then
made an order for sale and issue of proclamation. Such an order would not
have been passed if any of the judgment-debtors had appeared and urged
that the proceedings should bo trunsforred to the Collector by reason of their
being agriculturists. His, therefore, urged on behalf of the appellants that
by implication the Court then found that it had jurisdiction to proceed with
the sale, and it is not necessary to send the proceedings to the Colleobor.
When once such an order is passed, it is binding on the judgment-debtors.
unless ~lJey appeal from that order and get it set aside. On the other hand,
Ib IS pointed out that such an order is not a judicial order but merely an
administrative order from which no appeal lies. In support of this view
reference may he made to Sivagami Achi v, SubTamania Ayyar (1904) I.L.n.
27 Mad. 259, and Erishnarao Ambuda. v. Krishnarao Raghunath (1928)
I.L.H. 52 Born. 444. In both these cases it was held that the proceedings
of a Court under Order XXI, rule 60 of the Civil Procedure Codo and the
rUles. made thereunder in relation to the proclamation of sale are nob orders
within tho meaning of section 47 and lire not appealable. It is true that

•
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administrative directions relating to proclamation and olher matler necessary
for the carrying out of the sale cannot he regarded as orders falling under
section 47 of the Civil Procedure Code; but an order as to whether the sale
is to be held by the Court itself or by the Collector is a judi cial order relatinu
to the execut ion of tho decree, uud as such it falls und er section 47 of th~
Civil Procedure Code. It has to he passed after a consideration of the
question whether any of the judgment-debtors was an agriculturist at the
date of the order of sale, and when a notice is given to the judgment-debtor
und er Order XXI, rule GG for the settlement of the terms of the proclatnation
it is his duty to put forward his contention that he was an agriculturist
all the date of the order of sale and therefore instead of issuing a proclamation,
the Court should transfer tbe proceedings to the Collector, If he fails
to raise such a contention at that time, and the Court passes an order that
the sale should be held by itself, then that order is a judicial order which is
binding all the judgment-debtor_ If the jndgment-debtor appears and
contends that he was au agriculturist at the date of tho order for sale and
the COUI t holds that he was not, and proceeds to hold the sale itself, then
it would be open to the judgment-debtor to appeal from that order. 'I'he
same result would follow if he does not appear iu reply to the notice issued
to him and allows an ex parte order to he passed ngaiust him. In the present
case not only did the judgment-debtors fail to appear on receiving the notices
issued to them nnd er Order XXI, rule uG, but even alter the terms of the
proclamation were settled tbey made an application (exhibit 2D) on 22nd
December 1933 asking for a fresh panchnama and a fresh valuation of the
properly. 'That application was granted and a fresh proclamation was issued
on lIth January 1934. Thus even though Ihey accepted the order passed
by the executing Court and allowed the proceediugs of sale to go on in the
Court itself, it was nearly three years thereafter when the proceedings were
received back from tho IIigh Court, that Khanderao camo forward with his
appli cation (exhibit 80). But since already an ardor had been passed that
the Couri itself should proceed with the Darkhast, il was not open to him
subsequently to put forward a contention which he ought to have put
forward when the notice under Order XXI, rule G6 Was issued. I, therefore,
hold that the lower Court should not have gone into the question of the status
of the judgment-debtor No.1 at thai stage.

I set aRide the ardor of the lower Court and direct thai it should proceed
with the proceedin gs for sale, instead of sending them to the Collector, Tho

.respondents shall pay the costs of the appellants and bear their own.

By order of the Caliri,

)y}~~
Registrar.

kJ.A
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Ap~eal No.139 of 1937 from Original Decree.
(Under Section 47,Civil Procedure Code)

---
.'
Mahacleo Sunder Metha; ana. others -
Legal representa ti ves of the c1.eceased
Sund.er Vallabh Metha.· {Orieinal
Decree-hola.ers-Applicants) •......•• Appellants.

Khana.erao Sitaram Tipnis, le'gal representative
of the o.eceasecl Sitaram Ramchand.r-a Tilmis;
and. another. (Ori~inal rJudgmen t-debto r$)

• • • .• •Re spondents •

Appeal against the decision of L. C.
Sheth,Esquire,First Class Suborcli ate Judge at
Thana in Darkhast No.73 of 1931.

Mr.K.N.Dha:t'ap for the Appel lants.

Counsel Dr~~.R.Ambedkar with Mr . V. B.
Virkaf!" for the Respondents •

•

---
20th June 1939.

(Coram: Lokur J.)

Oral Judgment :-
\

x x x

By order or theCourt,

Reg istrar.
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For approval and signature

'I'he Hon'ble Ul,...

Origin!,1
frolll , 'I Decree.It ; ,

n a to 01 decision 2If~

•

,Justice .cc:
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Whether Ileportors 01 Local Pnpers IIl ILy be ullowod 10 BcO tho [udgment ? Y(
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First Appeal 139 of 1937

Mr. K.N.Dharap for the appellants.

Dr . Ambedkar with Mr. V.B.Virkar for the respondents

Coram: Lokur J.

01'a1 Judgment
20th June 1939

This is an appeal against an order passed in

execution proceedings by the First Class Subordinate

Judge of Thana. --

1931 the plaintiffs put in a pUl'shi:a

The appellants obtained a money decree against

the respondents,and presented Darkhast No 73 of 1931 to

recover the decretal amount by attachment and sale of

the respondents' property. Tne Dar-khast; was presented

. on l:dth Feba-uary 1931, and when the notices were

served on t~aml~espondent No 1 put Ln his written-

- st at ement (Ext 13) on 8th September 1931, alleging

inter alia that he was an agriculturist. Subsequently

on 19th Decem~er

(Ext 16) stating that under a compromise they had ag re

to grant six months time to the judgment-debtors to pay

off the decretal amount} and that th·e Judg.nerrt e-debtor s

I\.....
had agreed to waive their contention raised by responden

,.-
No 1 in Ext 13. ~ the respondents l Pleader however

, I

stated on 12th January 1932 that he had no instructions

regarding the alleged compromise. The
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attached on 8th March 1932, and then an order for ':1,

s ale was passed under Order XXI rule '4of the

Civil Procedure

were issued to

Code on 28th July 1933. Notices

, j
the judgment-debtors undt.r Order XXI

rL4le 66/ and on 10th October 1933 the following orde '

was passed: - "Ordel'ed sale. I s sue proclamation."
fh.. ~'~

Thereafter some proceedings as regards adrl+t±om!!'l

parties went on and the execution was stayed by the

High COU1~. Ultimately the papers were received

back on 21st December 1936, and on l~th Janua17

the judgment-debtor Khanderao made an application

(Ext 80) stating that his contention in the written

statement (Ext 13) that he was an agriculturist

had not been considered and requesting that as he
-,

was an agriculturist the proceedings should be

transferred to the Collector for the sale of the

property attached. The lower Court then recorded

evidence regarding the status of the judgment-dabto

Khanderao and held that he was an agriculturist.

The Darkhast was, therefore I ordered to be trnnsf err

to the Collector of Kolaba for execution. It is

against that order that the present appeal is

I
fildd by the decree-holders.
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0,... t
j 1rhe contentlonlon behalf of·the decree-holders,

which was urged before the lower Cour1? was that by

rouson of the alleged compromise mentioned in the

pur shls (Ext 16) i t was not open to the juugillent-debto~

respondent No lito put forward the plea that he was

an agriculturist. The alleged compromise was not

ad~itted on behalf of the judgment-debtors; nor has it

been proved. Moreover,even if Khanderao had then agreed

to give up his contention regarding his status, st,ll

he cannot be regarded as having waived his right to

I
claim the transfer of the proceedings to the Collector

after the order for sale was passed, if he could prove

that on the date of the order he was an agriculturist.

Section 68 df the Civil Procedure Code and the l~les

made ther~~er.reqUire that when an order for sale

is passed and the judgment-debtor is an agriculturist

the

for

p.roceedLngs should be t.z-ansrerr ed to the Collector

\axacut Ion of that order; in other words, the date

at which the status of the judgment-debtor is to be

considered is the date when the order for sale is

passed. That is also clear from the ruling in Sopana Vs

Daitraya 36 Bom.L.R. 804 . I t was therefore open to
f I

the j udgment-debtors to contend that the proceedings

""iF
shoul d be transferred t o t he Col l ector M' the order for.

sale was passed, and the Cour t was bouni to transfer
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those proceedings If it found that at the date of the

order for sale the jUdgment-debtor~ or any of them was
"-

an agriculturist.

The lower Court ,has' found on the evidence

'-"that one of the jUdgment-debtors Khanderao -.. an

agl'iculturlst, but it is urged that there was no issue

r-egar-dd ng his status on the date of the order for sale

But when his applIcation (Ext 80) is read with the

evidence adduced on his behalf, It Is eVident that he

wanted the contention raised by him in his written

-statement (Ext i3) to be considered, and that related

to his status in the year 1931, and the eVidence is led

that all along he has been an agriculturist. When the

witnesses were examined there was no suggestion that

Khanderao had changed his status at any time. As OIell

\\~
s.s- i:m!,li~ it must be deemed that the lower Court

held Khanderao to be an agriculturist on the matel'ial

date, namely, the date on which the order for sale was

"""passed. No evLdenc e was adduced Gill );011.>1>& .at the

decree-holdel~to rebut the cvidence adduced on behalf

of Khanderao, and the finding of fact recorded by the

lower Court ;practically stands unchallenged.

But the most important objection against the

order of the lower Court Is that judgment-debtor No t
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did not put forward his contention regarding his

status at the pro per time . The contention which wa$

taken i n the Wl'itten statement (!lxt 13) was not t hen

pressed, and no finding ""'" 1oa.o;l~ "; . 01 regar -dj.ng the

status of' Khanderao was recorded bef'ore the order f'or

sale was pa s s ed on 28th August 1933. After that

order notices under' Order XXI rule 66 were issued f'or

the settlement of', the terms of the proclamation. It

was a t that stage that the judgment-debtors should

have come fqrward to ask f'or the transfer of' the

proceedings to the Collector f'or execu t ion of t he

order' f'or sal e . As observed by Broomf'ield J in

a:
Sooana Vs Da;tr.£!Yli/36 Bom.L.R. 804 ,when an order for

sale is passtd under' Or-dar- XXI rule 64,it is really

a preliminary order, which may be subsequently

modif'Led if' any of' the jUdgment-debtors appear in

r'eply to the 4tices under Order XXI rule 66 and

prove that they are agriculturists . In that case the
I

proceedings would have to be transf'erred to the

Collector . But this pppol'tunity given to Kharid ar-ao

was not availed of' by him ,and he remained absent on

the date fixed in the notice issueel to him under

Order XXI rul e 66. Th e Cour t t hen made an order for

s al e and issue of proclamation. Such an order would not;
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have been passed if any of the judgment-debtors

had appeared and urged that the proceedings should

be transferred to the Collector by reason of their

I
being _ agriculturists. It is, therefore I urged on

behalf of the appellants that by implication the

Court then found that it had jurisdiction to

proceed with the sale, and it is not necessary

to send the proceedings to the Collector. When once

such an order is passed, it is binding on the

judgment-debtors unless they appeal from that order

and get it set aside. On the other hand, it is

pointed out that such an order is not a judicial

order but mel'ely an administrative order from which

no appeal lies. In support of this view reference(

may be made to t h • ..,'tJ,'B/l in Sivagami Achi Vs

Subramail1a....A:i..Yll (1904) LL.R. 27 Mad 259, and

Kl'i shvarBo Ambadas Vs Krishnarao llillill!IDill (1928)

I.L.R. 52 Bom444. In both these cases it was held

that the proceedings of a Court und ei- Or-der- XXI l'ul

66 of the Civil Procedure Code and the rules made

thereunder in relation to the pr-o o.Lamat t on of sale

are not - orders within the meaning of section 47
I
I

are no~ appealable. It is true that administrative

directions relating t o proclamation and other matter

necessary for the carrying out ot
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be regarded as orders falling under section 47 of the

Ci v i l Procedur e Code ; but an order as to whether the sale

is to be held by t he Court itself or by the Collector

is a judicial order relating to the execution of the

decree , and as such it falls under section 47 of the

Civil Procecdure Code. It has to be passed after a

consideration of the question whether any of the judgment-

-debtors was an agr i cul t ur i st at the date of the order

of sale , and when a notice is given to the judgment-debtor

under Order XXI rule 66 for the settlement of the terms
I

of the proclamation it is his tluty to put forward his

.
contention that he was an agriculturist on the dat e of

the order of sale and therefore instead of issuing a
I

proclamation, t Ie Court should transfer the proceedings

to the Collector. If he f ails to raise such a contention

at that time, and the Court passes an order that the sale

should be held bY \itself, then that order is a j ud icial

order which is binding on the judgment-debtor . If the

judgment - debt or appears and contends that he was an

agriculturist at the date of the order for sale and the

Court holds that he was not, and proceeds to hold the

sale itself, then it would be open to the judgment-debtor

to appeal from that order. The same result would follow

if he does not appear in reply to t he notice issued to
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him and allows an ~ parte order to be passed against

him. In the present case not only did the judgment-debtors

fail to appear on receiving the notices issued to

under Order XXI rule 66, but even after the terms

them

of th~
proclamation were settled they made an ~pplication(Ext ~9)

on ~2nd December 1933 asking for a fresh panchanama and a

fresh valuation of the property. That application was
I

•
granted and a fresh proclamation was issued on 11th

January 1934. Thus e~en though they accepted the order

passed by the executing Court and allowed the proceedings

of sale to go on in the Court itself, it was nearly three

years thereafter when the proceedings were received back

from the High Court, that Khanderao came forward with his

appl1cation(Ext 80). But 's Lnce aLi-eady an order had been

passed that the Cour..:t itself should proceed with the

Darkhast, it was not open to him subsequently to put forwa

a contention which he ought to have put forward when the

notice under Order XXI rule 66 was issued. I,therefore,

hold that the lower Court should not have gone into the

question of the status of the judgment-debtor No 1 at

that stage.

I set asf.ds the order of the lower Court, and

I
direct that it should proceed with the proceedings for sal
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him and allows an ~ parte order to be passed against

him. In the present case not only did the judgment-debtors

f ail to appea r on recei ving the notices issued to them

under Or der XXI rule 66, but even after the terms of the

proclamation were sett l ed they made an application(Ext ~9)

on ~2nd December i 933 asking for a fresh panchan ama and a

f r esh valuat i on of the pr oper t y . That applicat i on was

granted and a fr esh pro cl amation was issued on 11th

J anuary 1934. Thus ev en though they accepted the order

pa s sed by the execut ing Court and allowed the proceedings

of sal e to go on in t he Court itself, it was nearly three

years thereaft er when the proceedings were received back

from t he Hi gh Court, that Khanderao came forward with his

application (Ext 80). But since already an order had been

pa ss ed that the COUI~t itself should proceed wi t h the

Darkhast, it was not op en to him subsequently to put forwa

a contention which he ought to have put forward when the

notice under Order XXI rule 66 was issued. I,therefore,

hold that the lower Court should not have gone into the

question of the status of the judgment-debtor No 1 at

that stage .

I set a si de the order of the lower Court, and

direct that it should proceed with the proceedings for s a~

J ( instead of sending them to the Collector. The respondents

shall pay the costs of the appellants and bear their own.
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY.

Tues - day the 20th day of June 19:Ja •

•
)

APPEAL Ko. 139 OF 1937 FROM ORIGIKAL DECREE.

(UNDER SECTION 47, CIVIL PROCEDURE CODE.)

1 Mahadeo Sunder Metha; 2 Shankar Suuder Metha;)
:l Motiram Sunder Metha; 4 Chandulal Sunder Metha ; I
5 Mohan Sunder Metha-All legal represcnuuives of the ~ Appellants.
deceased Sunder Vallabh Metha. ' . .. . . . I .

. (Original Decree-holders-Applicantsj ]

versus

1 Kh anderao Sitaram- T'ipnis, legal representative of the:
deceased Sitaram Ramchandrn .T'ipnis ; 2 Yeshwant Bal- I '
krishna 'I'ipnis, legal repreRentat,ive of the deceased ~ R espondent...'.
Dwarkanath Balkrishna Tipnis. .. . ... .. I '

(Original J udgemJnt-debtor) J

Claim-i-Rs. 5 ,!l53·10·~ for jurisdiction and Advocate's fees .

The Plaintiff applied for . execution of the decree in suit, No. 5!l of
1921.

The application in Original Darkha;t No, 7:l of 1981 was decided U}
the First Class Subordinate Judge of Thana , who directed the proeeedinl(s
to he sent to the Collector of Kolaba , for sale . I

An appeal has been udmitterl in the High Court from the decision of the
lower Court. Notice was ordered to issue by the \Uonourable Mr. Justice
Wassoodew on the 16th day of .Iuly 1937. .

The grounds of objection to the decision appealed against are :-

1. That the lower Court erred in law in holding that Defendant NO.1
is an agriculturist.

2.- That the lower C~urt errelf ill law in sebding the Darkhast. to
the Collector , Kolaba, for execution. l

3. That the evidence on record is not sufficient, , K) hold that Defendant
1\0. 1 is an agriculturist.

4. That uhe contention of the Defendant that he is an agriculturist
is barred by principle analogous to the principle of res judicata.

5. That in any case the lower Court had no jurisdiction to go back
on its own order.

G. That it was wrong in law to allow the Tlefondant to ra ise tho
contention long after the order of sale by the .Civil Court had been made
and paruicularly when proclamations of sale had been published and other
procedure had been gonc through.

7. That the lower Court erred in holding that the Defendant had
not given up the contention.

8. That the contention had been raised by the Defeudant.in the written
statement; but no issue on the point had been asked for and no evidence had
becnled.

L Bk J 619-11

•

,
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9. That there was an adj ust ment between the part.ies by which the
Dcf'cndurit had agrepd to give up all the contentions raised by h im and the
P la intiff had given him six months ti me to pay the decretu! debt.

10 . That the ad jus tment had been notified to th e Court by .the P laintiff
an d t he Defendant had not objec te d to it in sp ite of not ice .

11 . That the Court had recognised the adjustment hv g iving t im«
to the Defenda nt .

1:1 . That the ord er passed by the lower COIlJ'! is against la w, j ustice
and eqnit).

-----_ .. ---
(Coram: Lokur J.)

For the reasons stated. in the accompanying

Judgment, the Court allows the appeal, sets as i de

the order of the lower Court, and directs tha t it
Ishould proceed with the proceedings for sale, instead

of sending them to the Col l ec t or .

The respondents shall pay the costs of the

appellants and bear their own.

I J<M-': ~ .Y

19~9 •

!'-

20th June Reg i s t r a r ,
BVD:' n.

•

I
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Bill of Costs in the High Cour t.

G.c,P.-.{J) J ~L\-2QOO-7-3S-X2($upr.)

- l.l R., J.1\, No. 4398 lbtec13·7·16
(U'Tl l \ Vl-u<1 P \ 'DI O"'".. 't""4 .: . II: .Lj .v... ir:n:"L' Xv . OF lSa IX APPEAL

(SpT.- H.C. A,S. Civil 1

No . /J1 OF 1937
(~~~/~)

•
,
)

Appeal
Stamps for Memorandum of A~

(I " .... 6:-­;. .Stamps for Copies of Decree, ,M1] tdo'HHilnt si....'4 elide'!. Jdla «GE r~~.

Stamps for Vakalatnama

S mps for npplicntions to enter the names of
t e heirs of the deceased

By the " I By the
Appellant... Respondeut,.<O

" l' - + I n""""""",,,llF F.HaJl.. '-- ...,.P heaL .

Hs. a. p. I Iis. a. p.
I

'2-~ J/

3 0 () ,/

Hs. a. p.

Starn for application for calling fat' additional.
papt 'S ... ... ...!

Bhatta for Process

Sectioner's Fee•
j Advocate's Fee ( ............. / ...;#(;),

Printing Charges

Copying Charges for preparing paper ' books

or Momorundunr of Cross-objections .. .

in the matter of Uross-

:::1

· .. 1 II

Rule SSl or 111 of the High l I

ide Rules, 1930 ... 1 V
Total .lr·li ':7=-i;Sl,--t.-# -

I .

The/l'

Dep uty Regist rar.

d"YOf~ 193 :;
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CIVIL DEPARTMENT.

Original
"Ffu,lIe te

Assist n Registrar.

~

of the High Court's

S- - j) - 193i'

decree or order In

'3 p ~- 193 {

~Assistant Sheristcdar. •

Received and entered In Catalogue of

INWARD No. ~ a 2.. '1 OF 193r
The District Judge of n.tt ...

Rec~
•• , ~U)

Placed oa the Shelf,

Certifies full execution

Writ No·4 ! t '3 dated

forwarding copy of the

G.c. p.-m 12Iin _ta:'lO_ S·J1_ Xz(Supr.) (Spl._H,C. A.S. Civ.1
G.R., J.D., No. 4398 dated 3'1-16

Appeal No.

Decree

Received on the

Sent to the Record-keeper with all papers

complete on the ~ ~~tf~

Appeals.



In His Yajesty's High Court of JUdicature,

t. f· AJ,lpeal No. ~g of 1939.

I

)APllellants "'( Original
Judgmen t Debto rs) •

VE.

Mahad, Distri ct Kolaba. • • • • • •

1. Khande ra 0 Si taram Tillnis. • • • • • )

Yeshwant Balkrishna Ti lln i s both of )

Under the Letters patent, against the Decree pas sed

by the Honourable Mr. Justice Lokur in the First Appeal No.

139 of 1937 in the eKecution proceedings.

3. Motiram Sunder Mehta.
I

4. Ohandulal Sunder l'ehta.

1. Mahadeo Sunder Mehta. • • • • • • • )

2. Shanker Sunder Mehta. • • • • • • • )

. . . . . . . )

. . . ~ . )

5. Mohan Sunder Mehta , • • • • • • • • )

all of Mahad Taluka Mahad, District )

"•

• • • •Colaba. • • • • • • • • • • )Respondents (Original
Decree-holdErs).

Claim Rs. 5,953-10-3,
for jurisdiction and Advooalr!'s
Fees.

It is contrary to law in that:-

1. The status of an agricUltilriBt being a changing one, no

llrinciple of "Res JUdic~t6" is applicable to an issue as to

such a status.

,

,
-., '

2. The status of the Judgment Debtor at "the time When the

sale is to be carried out has got to be considered and not

his s ta tus at the time when order of sale was made by the

Court.

3. That the procedure relating to the Bale of llrollerty is

prescribed and governed by the resolution of the Local --­

Government and not by the Civ1l Procedure Code.

4. Tha t the Jurisdiction of the Ci v1l Court in the matter

of' ef'fectlng the sale of property of an agricult1lrlst in
c,

accordance wi th the Civll Procedure Code is ousted by the --

notification of the Local Government.

5.
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,
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5. The mode, by wh1ch the 12 ale 18 to be carrted out,

being a matter of procedure only, 18 determiIE d by the I
judgment-debtors status existlng at the time when the sale

is held and completed and not at the time when the sale is

ordered.

6. The Lower Court erred in law in holding that the

First Court should not have gone lnto the que12tion of the

status of the judgment-debtor 'NO.1 at that stage ,aamely

when the sale is to be carrled out and caD:pleted.

7. The case in 36 Bom. Law Reporter 804 being under

sane other section of the D.A.R.Act, has no a:p:pl1cation

to this case where the wording of the Government Resolu­

tion has to be considered and construed.
: 8.

justice.

The deciSion is contrary to law, equity, and ---

••

I

Bombay, ~ )
Dated ~~ July 1939)

I

I

I/.~ . V~

Advocate for the Appdlants.
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