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OIVIL REVISION APPLIOATION No. 390 O"F 1933.

,

•

•

The Khandesh Laxmi :Vilas': Mills Company .Ltd., Jalgacn,
having its registered Office at Jalgacn, East Khandesh, by
its managing Vahiwatdar Shravan H. Chaudhari. (Original

.ppponent-Defendant· No.1) Applicant.

.- vers1tS

The Firm trading in the name of the Graduato Coal Concern,
Jalgaon. (Origin 1 Applicant-Plaintiff) Opponent.

Application praying for setting aside the orders passed by R. G. Shirali,
Esquire, First Class Subordinate Judge at J algaon, on exhibit No. 90, and
also for calling the R1ecord and Proceedings in Special Regular Suit No. 9:d
of 1928.

Counsel Dr. AIUb dkar with Messrs. vV. B. Pradhan and G. S. G-u fOT
the Applicant.

Messrs. A. G. Desai and P. B. Gajendragadkar for the Opponent.

I

4th July 1934.

(Coram :-~lurphy, Acting C. J., andl\1acklin ,J.)

Oral Judqmeni (lJel' l\!Iac/~lin · J.) :-This is an ' application to revise an
order of the First Class Subordinate J udge of Jalgaon amending a decree
in such a way as to bring the name of the applicant upon the decree as
judgment-debtor. The , applicant is a company known as the Khandesh Laxmi
Vilas Mills Company, They were sued by a concern known as the Graduate
Coal Concern on a mortgage. A preliminary decree was passed on the
mortgage, and the plaintiffs at a later stage applied under exhibit 56 to .have
the decree made final. The decree was made final under exhibit 86. 'I'hen
the Graduate Coal Concern applied in execution proceedings to have the
property brought to sale. Notice of the execution proceedings was sent to the
Khandesh Laxmi Vilas Company; but they put in an application alleging
that the final decree was not binding upon them inasmuch as they had not
been a party to that decree. 'I'his application was heard, and it was decided
that the final decree Was not binding upon the Khaudesh Laxmi Vilas
Cornpany because it could not be said that the decree had been made final
against the company owing to the way in which tho company had. been
described. The Graduate Coal Ooncern then asked for leave to amend their
application 'exhibit 56, and for the decree to be amended by inserting the
name of the Khandesh Laxmi Vilas Company in clear teruis. Both the
application for final decree and the final decree itself were accordingly
amended. 'I'he Khandesh Laxmi Vilas Company has now applied in reviaion
against those amendments.

It is contended that the learned Subordinate Judge had no jurisdiction
. to amend the final decree at that stage of the proceedings, since he ..was
functus officio. Moreover, so it is said, the correct procedure would have been
to appeal against the finding in the execution proceedings that the final decree
was not binding upon the Khandesh Laxmi Vilas lVlills Company. We do not
.agree, Under section 152 of the Civil Procedure Code the Court has an
inherent power to vary or amend its own decrees or orders so as to carry out
its own meaning. There is plenty of authority quoted in support of . this in

.. Sir Dinshaw Mulla's Civil Procedure Code, and it appears that the Subordinate
Judge who heard the application for execution ought to have found that
all that had happened was a mistake on the part of the ministerial servant
of the Court in drawing up the decree. The decree WCLS apparently drawn up

.tik J 860



in the terms of the interlocutory application, exhibit 56, for I .a final deoree.
But it ought to have been drawn up according to the final order rof the Judge
himself, whioh was to the effect that there should .be a final ~aecree against

~ the defendants; and it is customary, and indeed obligatory, upon-the ministerial
. servant of the Court who draws up decrees to take the names of the parties.
:· ~s they appear in the plaint. The applicant oompany was correctly described

. in the plaint, and all that was neoessary was for the final decree to be amended
. 50 as to give the names of the 'a~fendants as they were described in the plaint.
In effect what the learned Subordinate Judge whose action' is not critioised
has done is to give effeot to section 152 of- ': the Civil Procedure Code and to

I exercise his inherent powers of amending-a decree in such a way as to bring it
into conformity with the meaning of the Court which ordered the decree
to be passed.

We see no reason to interfere and we discharge the rule with costs. The
Stay Application also is discharged with costs:

By order of the Court,

"

Registrar.

•

I
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Ci i1 eTi ion 'p~li.ca tio No . 390 of 1933.

The Khand e sh Laxmi ilas ills Com:pany

ILtd Jalgaon ha ing its registered
ffice at Jalgaon East handesh, by its pjil.Lcan t

managing ahi atdar hra an
ha dhar )
riginal efendant 0.1

v eraus

The Firm trading in th~ame of the
Graduate Coal Concern tJalgaon
(riginal 'p:p11ca n t - PIa in tiff. )

Oppon en t ,

•

. :p~l i ca ti on ~raying for setting aside the
ordersbassed by R.G Shirali Esquiret First ~lass
ub-JJdge at Ja gaon, on Exhibit No 90 and also for

calling the R & P in S~ecial {egular Suit No 92 of
1 28.

C unsel Dr. oedkar ith essrs
.~.Pradhan & G.S Gupte for the
:p:pl icant.

ossrs G.Desai & P.B .Gajendragadkar
for the upponen t

4th July 1934 .

Coram :- -ur~hy g O.J. ac~lin J .

ral Judgmen t (p er acklin J. ) .-

x x x

By order of the Court ,

Sd/- S . ·Ba dekar

REg istrar

JY •
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C. R. A. No . 390 of 1933 .
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ex cution procee ings was sent to the Khandesh

L~xmi Vilas Com ariy j but they put in an appli-

cation alleging that the final decree was not

lo.-A
bindi g upon them inasmuch as they not bee

t
y

0- par to that decree. This applic~tion

was heard and it ras decided that the final,
Khandesh

decree was not binding upon theLLaxmi Vilas

Company because it could not be said that the

decree had been made final against the company

owing to the way in wht cn the company had

been d ~scribed. The Graduate Coal Concern

then asked for leave t anend their a lie 'tio

Ex . 56, and for the decree to be amended by

inserting the naIne of the Kh8.ndesh Laxmi Vilas

Company in clear ter s Both the application

for fi~al decree and the final decree itself

were accordingly amended. The Khandesh Laxmi

Vil~s Company has now applied in revision agai
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the final decree at that stage of t he pr oceed-

ings, since he was functus officio . Moreover
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appeal against the finding in the execution

proceedings thac the 'final decree was not
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do not agree. / he Court has

an inherent power to vary or amend its own

decre~s or orders so as to carry out its own

meaning . There is plenty of authority
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the defendants ; and it is customary, and indeed

obligatory/upon the ministeriel servant of the

Court who draw>up decrees to take the n~nes of

the parties as they appear in the, laint The

ap~lic nt company was correctly described in the

plaint ,and all that ~as nece~sary was for the

fin~l d cree to be ~ended so as to give the name

of the defendants as they were described in the

plaint. In effect what the learned Subordinate

Judge whose action is now criticised has done is

to give effect to section 152 of the Civil Pro-

cedure Code and to exercise his inherent powers

of amendlng a decree in xsuch a way as to bring

it into conformity with the meaning of the Court

which ordered the decree to be passed.

We see no reason to interfere ~nd we

t
discharge the rule with costs . The stay appli-

cation al 0 is discharged with costs.
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decree Ex.

of 1933 :

Petitioner above-named,

(5) That in e ecution of the saiu

The Khandesh Laxmi Vilas Mills

Civil evi ion Application ~o.~

(1) That the opponent filed 81'. :Reg. uit '0 . 92 of

928 to recover Rs , 31,923-13-0 on a simple mor tgage da t d

The Humble Petition of t e

Claim Rs.

Graduate Co I Concern, Jalgaon.

Limited., Jalgaon, having its registered
(Ori.Oppone

Office .8. t Jal .aon, East Khandesh., I~;£ )~ 1<'0 · f
~AAt4r-:r:'J v~r-,JdM4- ~J.i-~A- 1IaM);~,..~ V'
t1:f~r- ' versus. ' ,
The Firm t rao tng in t IE name of the

IN HIS MAJESTY' S HIGH COURT OF JUDICAlURE AT BO mAY.

(4) 1hat as pra eo for in Ex. 56 a f'nal ecree

as passed on 29th August 1932. To this final

th p titioner COIIII>any was not a party- Defend r t . The

efendants ze r he managing Agent of the Company

Receivers.

(3) Tha t the opponen t on 19th January 1932 fil ed E •

~6, an application for making the decree final. To this

aJ:)plication isx, 56 the etitioner Company a no t made a

party. The parties thereto er the managing agents

Company and the Receivers.

(2) That a Preliminary decree was passed in. favour of .

the Opponent on 318 t July 1931.

11th December 1925.

Respectfully she th:--



(2)

the Opponent fil d 8p1. eg. Darkha t o. 1~46 of 19 3 on
-te:, . ~ . I ....
~g .

26th October 1932 bringin to i ro erty belongin

to the Petitione~ Company.

(6) hat in the execution proceedings th P titioner

Company by Misc. Application No. 331 of 1933 opposed the

application for xecution on t 0 grounds viz.: (1) that i

as not a party - I:efendant to the final deere sought to

be execute a ainst its pro arty and (2) that no otice to

sho cause hy the final decree should not be ~8~~_ passed

as served on the Petitioner befor Ex. 86 as pas ed,

(7) Both th contentions above-referred to ere uph Id

by the First Clas Sub-tTudge no held that t e final deer

Ex. 86 no t being a decree ga ins t th Pet itioner Compar

could not be executed against the rep rty of the Co pan

nd conse uently the Opponent's Darkh st No. lh46 of 1933

as dismissed on 23-3-1933.

(8) That after the dis issal of the said Darkhast

the Opponent made an plication Ex. 0 dated 5-4-1933

)fraying that both Ex. 56, the application for making the

decree final and x. 86, the final decree itself be am nde

in such a manner as to make Ex. 86 a decr~e against the

Fe titioner Company.

(9) That t e Lo er Court granted the id a pI Leation

Ex. 90 and on 17th July 1933 ordered Ex. 56 to be amen ed

as rayed for by the OpJ)onent and iss ed notic to the

Pe titiener Company to she cause by the final deer

should not also 'b e similar1" amended.

x. 86

(10) That in pita 0'1" the oppos i t.Ion of the Petitioner

Company the Lo er Court on 14-8-1933 ordered Ex. 86 t e

final ecree to be amended as rayed for by the Opponent.

(11) That in doin so the .Pe itioner submits th t the

Lower Court has erred' the folIo . g among other grounds:-



,
01

(1) The Lower Court had no jurisdiction to en tei-ta in the

application Ex. 90.

(2) The 10 er Court had no jurisdiction to amend Ex. 56

after the final decree in the suit was passed on 29th

August 1932.

The Lower Court had no jurisdiction to amend t ra final

decree hich was held to be not a decree against the

Petitioner-Company so as to transform it into a decree

against tJ::e Petitioner-Cori1J)any.

4) That the amendment allowed by the Lower Court amounts in

I law to adding to the decree a par-ty who was not before a
\/lh.~~

party thereto. It ~iFtY:aJ:J:¥-amounts to passing a ne

decree against the Pe t.Lt Loner-Oompany,

(n) That the OP:Qonent's cause of action for obtaining a

I final ecree became merged in Ex. 86 the final decree

p ssed on 29th August 1932; an~ so long as Ex. 86 th8

final decree against the manag Ingagente of the COID:Qany'

and the eceivers, was not legally v cated by a suit

brought for the purpose, the Lower Court had no jurisd· c

- ti to effect the amendments above referred to in an

a:p1> . a t.Lon to amend the decree.

1

'der the circumstances Your Lordships ill be

ed to 11 for t e record of the c~se and set aside the

orde ~ass by the 1st Clas Sub-Judge on 17th July 1933

and on 14th August 1933.

And for this Act of kindness Yo r LordshillS·

Petitioner shall J as in duty bound , ever pray.

BOMBAY ,? ~

November 193~. )
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~~l.,' r

n.,_'! _ ., -: . I' t""1I..

J
' T "_. _ -1) vtle c' r:

. ,>
1l If1 Chi 11.er: in eO!) co YJ. d i t i ()11 , ~I i 3 t aking ev ry ere

to the e feet t.ha t tll p1'1 . p 0 r . +:~le tnt=' h ' uery

e r-eo i a t e nd. ~180 tl~lt -h8 morcrine; Cl-<l.<-iC 'ty of the me.ch i>-

nery is not lessene

Co FT'o0, 1.. ~ t _ 1.u. rl,.... o 1
.

Fn'" three ........ 1 =J.ills worki .J?
""' ......0 "' vI .....
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t-, il l' ill f ~'1~ ~o~peny .

...... v of ~-..., c 1C" 3itl·,~ed 10 ely t.~is ..111 .

It wor-s on ix expell r s ar d is workin...) d8y nd ni{~11t ...
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Lng J the o i 1 arid aile l e 8 it i 1 pro . u e wil b e sol i Y'1~le-

i tely( i no ti~~/ '

'J:hJre i p , 0 enression et ('II. t-i the us i ne as of

_'1 ..... e y

arl( oil tr de r and mu t be ~ork1nj [t 'profit .

co r dLng .t o the p seerrt rates of Groundnut s an

the oil t.t: ,Tc..l;..lu,o J ':1. Hill wo:rkeii by 'thY' e expeLt ere OL1)ht

to worl Rt .L a i t f' 200/- r'u:...."..,e"" -,v.,yy day . ]To part or t.ne

•
i.1 - ill is rel'1J.8iuQ '11")9011. So i the c s e with.

r L , 0 theJ' r ~1 1 S . ~ e i.r 1') T' 0' 11 e i. in 0 o d e 1A n d

( lP l i t y 8.S the f i 1 t .r r>r e ' F' i n 0 l r I i ll Ci e 0 f t ~ e·b tty

11 '}11 Li t y . T1.6 :p r-se: t·. ~A of the oil produced by OlU"

'31('T')el1,-,r is l t lepst 46, . That TJV-, the I'AreC"1~q. e when our

M'1. ,0''1 i t i.o» 0 f' t' 3 0; 1 /. ill i ex .e11e t . J......d

t.:.1ct in ~:-8, ,11e mi l l 1S orke it ill ork a.t R :fHi

,~ .

to ' IT R,...,t i La I E1..L .:i. ri~ L., •

"
r.t aL I Bna i da.s A.8 '1fH :l,::; unt ru et.at emcn-.o i,1 11 ' 8

.l'ffid2Vi I /-

The ex+ ~t (f th plot on h i ch t e ~i 1

T e .1 0 J l a nd i s t urn ed i .t o no -

. T l ...re _v '-' ...l OU S built round bout t hat

ChawI in fro t of the Mi l l . This b e l.on rs to IT .h amma d
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d Ilue ..... in , T ...is Ch3.vrl i. 1'..180 Lnhr i te rl fTl...... 1 nd i

d "vi d i~to ~811 pI t for "1 i tl~ s rr'•"; 1 11 C r rt. be

i v i d d i-rt o 50 nt.o t n ,qch of .24 ' X 13t • 118C~ 0 th '- e nLot s

C8 "be so for Rs . 150/- . ~he e i8 r denr Ld t pres A ~ ~nr

\--

I 3tl such plots . 6t this r-at.e , the lTHlue of t.h i s whole plot

of l~nd ~ ill be R2 . 75, 00 /-

If our ~ i l1 stFTt~::- ork i.ng , it ~ "11 b r i n ~ ?OO/- ' c .

eily . Th t should be the b sis for the v81u~tion of t~i~ i'

more thCit the m.ort~a~ 'mo ey or t.ue urn of Rs .. 20 ,000/- .

The v Lue of tile mort<-. a ed nr-o .. ert] is no t ,"nadequ t.e -to l'1~.,t

tile charge.. Even a s aume i.ng t.hs t there is any dAf ' cit ] the

company has ot h er valuuble propeTty beside .

The COMP ny Iiav t

in re~ard of their shpremoney .

The r asons give hv the annan nt i~ ~i. 8n~licetion

to secure the c&ncellRtion 0 the i~ t rim stay order are

iot true ,

T~e oil Mill was closed in A ~ust 1930 by the Lcusu'

in' oo l Lus t on i t1-1 t ne o pporierrt . The t/lill was cLo s e d by the

} .

Lesse , as suit No; 609 v f I~30 and

i n SepteMber 1930.

~.c~iver was ~poi~ted
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Paid for Bha tta Court Fee,1

Rs. (

This

) ~----­

day of

"tamps of

__only.

193

Person paying.

Paid printing charges Rs.

D

Person paying.

Receiving Clerk.

193

Clerk.



G.C.P.-(J) J 403-6000·-3-33­
G.B.. J.D •• No. 4398 date 3-7·16

PRESE TATrO M ORIGINAL)

C. .App t : of 193 :'

Stamp No. % Dist ict - - fVI-..~""""'t."'r-...

Advocate~.W4~·/W -

Presented with CourtFe~ as follows: - ,
Rs. as .

O th M f
~rAprlic~tion.

n e erno ° - -t3 if'ffJ8S-u jeCl1011. 4- 0

On the Vakil patra

On the copies t-

•

This (,. 7f:

--&e1-
Person presenting for ~;at;;~~:':M::~__lillIltiIB'

.A.:' t .

, ' ,f Total Rs. . ..V-~
Total Rs. ,JJ~and annas J only.

day of /I!~ 193>

/-- Stamp No.

Received additional Court Fee Stamps of

Rs. ( ) _ ._- - - - - _ _ _only

m emo
on --.- .

copies

This dnyof 193

Receiving Clerk.



Office Note

G.O.P.-(J) J 282-1800-11.32-£'2
s.s.,J.D., No. 4:398 dated 3-7-16

Stamp Register No. '>'9
Disti'iot- (.,~~~,

Advocate NI . ~4" / ~A.- ,J-

~,.I' f'~

CIVIL REVISION APPLICATION

j

No. Claim-Rs. /

No. of opponents /

/
/ ~

I

/

Receive Bhatta Rs. As.g"

Clerk.

\ ,

'\

, .
----- - _. - ----

Farad p~eparea on- 1,..-,..... /.- 3"1

R. ·and P. Writ prepared on-I)- ( -
~ ~ , ,

Date of heal'ing- ;. 1./ '"
Entered in the Register on- '!/ 1// J

/ , Jr:
(,. '" " '\

ASSist~istedar.
Bhatta Register No. \ 11..--5/1
. . Received for Bhatta Court fe: 1t~mps of

Rs. ( '2...r\-1l)-c:.-~-~~_on1y.
This , thday of~ 1~31 ;.

Cle rk,~padment.




