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Dhananj ay Appel lant (s)
VERSUS

Chief Exe.Oficer, Zilla Parishad, Jalna Respondent (s)
Date : 30/01/ 2003 This appeal was called on for hearing today.
CORAM :

HON BLE MR JUSTI CE SH VARAJ V. PATIL

HON BLE MR, JUSTI CE ARI JI T PASAYAT

K. Dhol aki a, Sr. Adv.

For Appellant (s) M. S
M. C. G Sol she, Adv.

For Respondent (s) M. Shivaji M Jadhav, Av.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
T I To...... To...... To...... To...... T .. J
SP2
M . Dhol akia, |earned counsel for the appellant, nade
his submssion from 12.15 p.m to 2.25 p.m Thereafter,
M. S. M Jadhav, |earned counsel for the respondent, argued for

about ten m nutes.
The civil appeal is dismssed in terns of the signed
order.
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(N. Annapur na) (Shelly Sen Gupta)
Court Master Court Master

(Signed order is placed on the file.) REPORTABLEG®
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Dhananj ay ... Appel | ant (s)

ver sus

Chi ef Executive Oficer,
Zilla Parishad, Jalna ... Respondent ( s)

O R D E R@@

The appellant was appointed in Zilla Parishad,
Jalna on My 13, 1985 on tenporary basis for a period of
one year. After expiry of that period, he was again given
a fresh appointnment for one nore year with effect from May
14, 1986, after giving a break for one day. He was placed
under suspension on July 1, 1987 on the ground that he had
paid an anount of Rs.18,000/- to a contractor when the
actual cost of repairs was only Rs.8,000/-. 1In the very
suspensi on order, an enquiry also was directed in regard to
the allegation of paynent of Rs.18,000/- as against the
actual cost of Rs.8,000/- spent towards repairs. A
complaint also was nade against himon crimnal side in
respect of the same allegation. Utimately, after trial
he was acquitted. The respondent passed an or der
termnating the services of the appellant. Aggrieved by
this order of termnation of services, the appellant filed
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a wit petitionin the Hgh Court. A Division Bench of the
H gh Court, after considering the respective contentions of
the parties, finding no nerit in the wit petition
di smissed the sane. Hence, the appellant is before us in
t hi s appeal
Shri  S. K Dhol akia, the | earned senior counsel for
the appellant, wurged that the order of termnation of
services of the appellant though in terns is stated to be
simpliciter, but, in fact, it is aresult of the alleged
m sconduct against the appellant and, in other words, is
stignmatic. In support of this submission, the |earned
counsel stated that the very order of suspension shows that
an enquiry was directed against the alleged m sconduct with
a view to initiate disciplinary proceedings against the
appellant to renpbve himfromservices; even a crinina
complaint was filed to proceed against himand, in fact, he
was prosecuted also pursuant to the conplaint. Lear ned
counsel submitted that the Hi gh Court comritted an error in
placing reliance on the decision of this Court in Union of @@
Ccceeeee
India vs. Bihari Lal Sidhana [(1997) 4 SCC 385]. He added@®
Ccceee (6660606000066060600000;
that whether the order of termination of services in a
given case is sinpliciter or stigmatic depends on the facts
of each case and, according to him on the facts of the
present case, the order of term nation of services was not
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simpliciter but it was punitive attaching stigna to the
appel I ant .



In opposition, the |earned counsel for t he
respondent nmade subm ssions supporting the inpugned order
and reiterated the very subm ssions that were nmade before
the Hi gh Court.

It is not in dispute that the appellant was
appointed on a tenporary basis; his services could be
termi nated without notice and w thout assigning any reason
within a period of one year. |In fact, his services were
termnated wthin a period of one year under Rule 5(1) of
the Central Cvil Services (Tenporary Service) Rules. The
only question that is required to be answered is: whether
the order of term nation of services is sinpliciter or is
punitive attaching stigna to the appellant. No doubt in
the order of suspension passed on July 1, 1987 keeping the
appel I ant under suspension, an enquiry was directed agai nst
the appellant in regard to the alleged m sconduct. But, no
enquiry was held pursuant to the said order, having regard
to the Government O-der dated Novenmber 24, 1987 that
service of a temporary servant could be discharged within a
peri od of one year w thout keeping hi munder suspension and
wi t hout holding an enquiry. Although initially the enquiry
was ordered, in view of this Government Order, the
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respondent did not proceed to hold any enquiry. In the
crim nal case filed against the appellant, he was
acquitted.

Para 2 of the inpugned order of ternination of
services nakes a nention of the fact that the appellant was
suspended. The | earned counsel for the appellant, pointing
out this paragraph, submitted that it would cast stigm on
the appellant and it woul d adversely affect his prospects.
The High Court, in dismssing the wit petition, relied on
the decision of this Court in the case of Bihari Lal @@

Ccceeceeeccee
afore-nentioned. Para 5 of the said judgnent reads thus:
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"5, It is true that the respondent was
acquitted by the crinminal court but acquittal does
not automatically give him the right to be
reinstated into the service. It would still be
open to the competent authority to take decision
whet her the delinquent governnent servant can be
taken into service or disciplinary action should
be taken wunder the Central Givil Servi ces
(A assification, Control & Appeal) Rules or under
the Tenporary Service Rules. Admittedly, the
respondent had been working as a temporary
governnent servant before he was kept under
suspensi on. The ternmination order indicated the
factum that he, by then, was under suspension
It is only a way of describing himas being under
suspensi on when the order cane to be passed but
that does not constitute any stigna. Mer e
acquittal of gover nnent enpl oyee does not
automatically entitle the governnment servant to
rei nst at ement . As stated earlier, it would be
open to the appropriate conmpetent authority to
take a decision whether the enquiry into the
conduct is required to be done before directing
reinstatenment or appropriate action should be
taken as per law, if otherw se, available. Since
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the respondent is only a tenporary governmnent
servant, the power being available under Rule 5(1)
of the Rules, it is always open to the conpetent
authority to invoke the said power and terninate
the services of the enployee instead of conducting
the enquiry or to continue in service a governnent
servant accused of defalcation of public noney.
Rei nstatenment would be a charter for him to
indulge with inpunity in msappropriation of
public noney."
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If we look to the paragraph extracted above, it

becomes clear that the facts of that case are alnost

simlar to the facts of the present case. Al though a

distinction was sought to be made to contend that that
judgnent has no application to the facts of the present

case, we are unable to agree with the subm ssion. Merel y
because the appellant was kept under suspension, that, by
itself, is not indicative that the respondent had intended

from the beginning to get rid of the services of the
appel lant by holding an enquiry. It is not the case of the
appellant that inspite of the fact that his services were
needed, the order of term nation of services was passed.
Even though the appellant was acquitted in the crimna
case |aunched against himon the basis of the conplaint
made by the respondent, is also not a factor to indicate
that the respondent wanted to take action against the

appel l ant on his nisconduct to renmove himfrom service.
In our view, having regard to the facts and
...6/-
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circunstances of the case, it is not possible to hold that
the order of term nation of services was not sinpliciter or
the msconduct was the foundation for passing such order
Even if an enquiry was ordered to find out or verify the
truth or otherwise and the allegation by itself does not
establish that the respondent had any such design to
some- how renove the appellant fromservices, in our view,
the Hi gh Court was right in dismssing the wit petition in
the light of the facts of the present case and the judgnent
of this Court, referred to above.

W find no nerit in the appeal. The appeal is
di sni ssed
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