NI TEM NO. 1 COURT NO. 12 SECTION Xl I A

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).17144/2008

(From the judgenent and order dated 21/03/2007 in SA No.
512/ 1995 of The H GH COURT OF JUDI CATURE, A. P AT HYDERABAD)

MOTHURU NARAYANA (D) THR LRS. & ORS. Petitioner(s)
VERSUS

PAM DI MUKKALA SATYANARAYANA Respondent ( s)

(Wth appl n(s) for exenption fromfiling O T. and prayer for

interimrelief and office report)

Date: 31/03/2010 This Petition was called on for hearing today.

CORAM :
HON BLE DR JUSTI CE MUKUNDAKAM SHARVA
HON BLE MR JUSTI CE C. K. PRASAD
For Petitioner(s) M. S.B. Sanyal, Sr. Adv.
M K. Marut hi Rao, Adv.

K. Radha, Adv.

Ms.
Mb. Anj ani Aiyagari, Adv.

For Respondent (s)
M. C. S.N Mhan Rao, Adv.
M. C. Bal akri shna, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.
The appeal is partly allowed in terns of the

si gned order.

(KALYANI GUPTA) (VI NOD KULVI)
SR P.A COURT MASTER

[ SI GNED ORDER |'S PLACED ON THE FI LE. ]
I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO 2916 OF 2010
(ARI SI NG OUT OF SLP(C)No. 17144 of 2008)

MOTHURU NARAYANA (D)
THR LRS. & ORS. .... APPELLANTS

VERSUS

PADM DI MUKKALA SATYANARAYANA ... . RESPONDENT

ORDER



Leave granted.
2. Plaintiff is the appellant and being aggrieved by
the judgnent and decree passed by the Andhra Pradesh
Hi gh Court affirming the judgnent and decree of the
First Appellate Court, nodifying and setting aside the

j udgnent and decree passed by the trial court in favour

of the plaintiff has filed this appeal by specia
| eave. The suit property is a dwelling house neasuring
410 square yards, situated at Repal | e Town. The

defendant who is the respondent herein is the owner of

3/ 4th share of the said property and one Shri Ani kendu
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was the owner of balance 1/4th share. The plaintiff
pur chased t he af oresai d 1/4th share of t he property

under Exhibit Al for consideration of Rs.3,000/- on

18.2.1976 and t hereafter filed a sui t seeki ng for
decree of partition of his share. During the pendency

of the suit an anmendnment application was filed seeking

to add the relief for delivery of possession of 1/4th

share of the suit property. The trial court after

hearing the parties, decreed the suit. Aggrieved by the

af oresai d j udgnent an decree passed, t he def endant
filed appeal before the First Appellate Court which

nodi fi ed the decree passed by the trial court hol ding

that the plaintiff is entitled to 1/4th share of the

sui t property but in terns of Section 4 of t he
Partition Act, he would be entitled to receive a sum of

Rs. 3, 000/- towards the value of his 1/4th share with

interest at the rate of 6% per annumthereon fromthe

date of purchase i.e. 18.2.1976 fromthe defendant.

3. Aggri eved by the said judgnment and decree of the

First Appellate Court the plaintiff filed Second Appea



before the H gh Court. The Hi gh Court considered the
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respective pleadings as al so the evidence adduced by
the parties. It upheld the judgnent and decree passed
by t he First Appel | ate Court and whil e doi ng
0
referred to pl eadi ng of t he def endant t hat he
is
willing to buy 1/4th share fromplaintiff. The High
Court took note of para 4 of the witten statenent
wherei n the defendant hinself had admitted that the
plaintiff is entitled to 1/4th share in t he
property. Accordi ngly t he Hi gh Court observed
as
under
"The only course left to the plaintiff

is to offer his interest in the suit house to

the defendant as he is adnmittedly the stranger

and the house is a dwelling house and in view

of the inpracticability of any partition by

met es and bounds, the defendant is willing to

purchase the plaintiff's interest at the

mar ket val ue."
4. The Hi gh Court t hereafter referred to
he
provi si ons of Secti on 4 of t he Partition Act
nd
directed the defendant to pay a sumof Rs.3,000/- along
with interest at the rate of 6 per cent per annum from
the date of the purchase.
5. We have heard the | earned counsel appearing for
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the parties and have al so perused the record.
6. Counsel appeari ng for t he appel | ant drew our
attention to Secti on 4 of t he Partition Act and
forcefully contended that the purchase noney of the

year 1976 ought not to have been assessed as the proper
val uation of the share envi saged under Section 4 of the

Partition Act. We find force in the said subm ssion of

sui t



the counsel appearing for the appellant. Section 4 of

the Partition Act, which is relevant for the purpose

reads as foll ows :
"4, Partition suit by transferee of share in
dwel | i ng- house. - (1) Were a share of a
dwel | i ng- house bel ongi ng to an undi vi ded
fam |y has been transferred to a person who
is not a nenber of such famly and such
transferee sues for partition, the Court
shall, if any nenber of the fanmily being a
sharehol der shall undertake to buy the share
of such transferee, make a val uation of such
share in such manner as it thinks fit and
direct the sale of such share to such
sharehol der, and nay give all necessary and
proper directions in that behalf.
(2) If in any case described in sub-section
(1) two or nore nenbers of the fam |y being
such sharehol ders several ly undertake to buy
such share, the Court shall follow the
procedure prescribed by sub-section (2) of

the | ast foregoing section."
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7. From a pl ain r eadi ng of Secti on 4(1), it is
evident that if any nenber of the fam |y who happens to

be a sharehol der, undertakes to buy the share of a

transferee, the court shall make valuation of the share

transferred. For meking valuation, the parties have to

be given an opportunity to | ead evi dence.

8. Neither the First Appellate Court while nodifying

the decree nor the High Court while affirmng the said

decree had undertaken the aforesaid exercise. The trial

court had al so not adverted to this i ssue at al |
There is no dispute with regard to the share of the

respective parties SO far as t he Sui t property is
concer ned. There is no evidence in regard to the

val ue of the property sought to be partitioned, over

which the claimof the plaintiff has been decreed. In

the absence thereof this issue can not be decided. As

evi dence is necessary to deternine this issue parties

shall be at liberty to | ead such oral or docunentary



evi dence as deemed necessary by the trial court.
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9. Ther ef or e, whil e af firm ng t he
decree for

partition, we set aside the judgnent and decree passed

by the courts bel ow directing the defendant to pay to

the plaintiff a sumof Rs.3,000/- alongwith interest

thereon @6% from 18. 2. 1976 and remt the matter to
the trial court to determine the value of share in

terns of Section 4 of the Partition Act. Anbunt so

det er m ned will be pai d by t he def endant
to t he
plaintiff.
10. The appeal is partly al | owed in
t he terns
af or esai d.
.............................. J.

................................. J.
(C. K. PRASAD )
NEW DELHI ,
MARCH 31, 2010.
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