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V. S. SI RPURKAR, J.

1. Leave granted.

2. In this appeal, the appellant |Indian Drugs & Pharnmaceutical Ltd. (1DPL)
chal I enges the judgnment of Del hi Hi gh Court whereby the Wit Petition filed by
respondent, Fany Care and another was allowed. The Hi gh Court passed the

foll owi ng operative order while allowing the wit petition

"We quash the Rate Contract No. S-140013/4/2008-0P/ 100 dated 2nd Decenber,

2008 awarded by respondent No.1 in favour of |IDPL, respondent No.2 herein, to
the extent that it awards 175 | akhs cycles of other OCP brands apart from Mal a-D

in the abovestated quantity of 25 | akhs cycles. The wit petitionis partly allowed in
the aforesaid terns."

3. The respondent, Fany Care Conpany is engaged in the business of
manuf acture and supply of family planning products including Oral Contraceptives
Pills (hereinafter "OCPs"). They have been supplying these OCPs to the Union of

I ndia. Respondent Nos. 1 and 2 distribute these OCPs under the famly welfare
programes by Uni on of India (respondent No.3) free of cost and/or at

substantially subsidized rates. It was clained in the petition that for OCPs in India,
al rost 85-90% of the market is only through famly wel fare programes of

respondent No. 3. Respondent No. 3 used to procure the OCPs through open

tender where all conpanies who fulfilled the eligibility criteria were pernmitted to
participate. Tender was invited for the supply of OCPs on 14.03.2005 and a rate
contract was awarded to various parties including Famy Care Ltd. on 18.10. 2005,
initially for the period of two years which was subsequently extended for another
year, till 17.10.2008.

4, One open tender was floated on 18.09.2008 by the Union of India
(respondent No.3) and for that, notice inviting tender was published in various

newspapers. Followi ng were the requirenents:

S. Itens Uni t Tentative Quantify
No. required during
2008- 2009
1. Condons MIlion Pcs. 663
2. O al Contraceptive Lakh Cycl es 275
Pills
3. IUD Cu-T 380 A Lakh Pcs. 25
4. Emer gency Lakh Packs of 5.5
Contraceptive Pills 2 Pills
5. The date of sale of tender inquiry docunent was from 24.09. 2008 to

05.11. 2008. The respondent conpanies herein were desirous of participating in



the tender. On being unable to downl oad the tender inquiry docunent, respondent

Nos.1 and 2 wote letters to the Union of India (respondent No.3 herein) on

29. 09. 2008 requesting respondent No. 3 to issue the tender inquiry docunents.
However, it is claimed in the Wit Petition that the Union of India refused to accept

the pay orders and instead stated that the tender docunents had not been issued
by the Departnment and the sane were likely to be issued shortly.

6. Again, letters were witten on 22.10.2008 and 23.10. 2008 by respondent
Nos.1 and 2, respectively, requesting the Union of India to issue tender documents
to enable themto participate in the tender for the OCPs. The original wit
petitioners, respondent conpani es herein also contacted the concerned officers of
the Union of India and were informed that the date of sale of tender inquiry
docunents had been extended and they would be inforned of the finalization of

the date. In the nmeantinme, Ms. |IDPL (appellant herein) pointed out to the Union of
India and clainmed that the CGovernnment had introduced a Purchase Preference

Policy for 102 nedicines exclusively from Pharma Central Public Sector

Enterprises (CPSEs) and their subsidiaries. Reliance was made on |letter dated
07.08. 2006 issued by the Mnistry of Chemcals & Fertilizers, Department of
Chemical s & Petrochem cals, bearing No. 50013/1/2006-SQ(PI-1V). It was pointed

out that the OCPs were |isted at serial No. 51 of that |ist under the said Purchase
Preference Policy and, therefore, the purchases shoul d be made exclusively from
Pharma CPSEs. On this, corrigendum dated 04.11. 2008 cane to be effected by

the Union of India to the tender notice for OCPs to the effect that the tender
enqui ry docunents for OCPs would not be opened on 05.11. 2008 as was

proni sed. The respondent conpanies herein contacted the Union of India again

on 03.12.2008, when they were informed that the rate contract of the entire
quantity of 275 lakh cycles of OCPs had al ready been placed by the respondent

No. 3 on appellant | DPL. In short, the whole contract went in favour of the
appel lant. This was chal |l enged before the High Court by way of a Wit Petition
filed by Fany Care Ltd. and Phaarnmasia Ltd., the respondents herein. It was

urged before the High Court that the inpugned rate contract dated 02.12. 2008 was

awarded in flagrant violation of the tender notice dated 18.09.2008 and was al so
contrary to the Purchase Preference Policy. The High Court, by its inpugned

judgnent, has allowed the Wit Petition and quashed the said rate contract dated
02.12.2008 insofar as it awards 175 | akh cycles of the other brands of OCPs apart
fromMala D to the extent of 25 I akh cycl es.

7. In its judgnment, the High Court quoted the order dated 26.08. 2005 passed



by the Joint Secretary to the Governnent of India as also the Ofice Menmorandum
dated 07.08.2006. In the first referred order, the Government of India had made a
proposal to nmake Ms Hi ndustan Latex Ltd. (HLL) the captive unit of the Mnistry of
Health and Fanmily Welfare and expressed that the Departnent would utilizes 75

per cent installed capacity of HLL or 75 per cent of the annual procurenent of the
Mnistry fromHLL, whichever is lower for condonms. In so far as the OCPs are
concerned, the reservation for HLL was fixed at 55 per cent. It had al so been
decided that the order for the private sector could be realized only after the
finalization of the rate contract through tendering process.

8. In the second referred office Menorandum dated 07.08. 2006, a policy

was fornul ated that the Governnment had decided to grant purchase preference
exclusively to Pharma CPSEs and their subsidiaries in respect of 102 medi ci nes
manuf actured by themas per the list. Thus, in all, 102 products were covered in
the Purchase Preference Policy. This list was eventually to be reviewed or revised
by the Departnment of Chenicals and Petro-Chenicals as and when required

taking care not to include any itemreserved for SSI units. The entry at serial
No.51 in this list is as under:

"51) Oral Contraceptive Pills (Mala ‘D and Mala ‘N )"

(Enphasi s supplied by us)

9. The Hi gh Court noted that in case of contraceptives other than

reservation in favour of HLL was required to be 55 per cent and the bal ance of 45
per cent was to be opened for private sector and could be rel eased only after

finalization of the rate contract through tendering process. The Hi gh Court further
noted that the Purchase Preference Policy was to be applicable to the purchases

of maxi mum 102 medi ci nes, which was to be valid for a period of five years up to
06. 08. 2011. The Hi gh Court also noted that, before it, the origina
petitioners/present respondents did not challenge the validity of the Purchase
Preference Policy. The only contention raised was that in so far as the OCPs were
concerned, the Purchase Preference Policy set out only specifically Mala D and
Mala N in the category of OCPs as the nedicines covered under the said Policy.

In other words, the other branded contraceptive pills apart fromMala D and Mala N
were not covered under the purchase preference policy in favour of Pharma

CPSEs and their subsidiaries and as such the Union of India could not have placed
an order for all other branded OCPs on the appellant herein, |IDPL under the said

Purchase Preference Policy. The H gh Court also noted the defence raised by the



Union of India that the entry at serial No.51 was only illustrative and not exhaustive
and in fact the said Purchase Preference Policy in favour of CPSEs extended to al

the OCPs. The High Court further noted the stand taken by the Union of I|ndia that

the Purchase Preference Policy ousted all private players fromselling nedicines
therein to the Union of India. The H gh Court rejected the stand taken by the Union
of India. It went on the plain | anguage of entry at serial No.51 in the list and held
that it was clear fromthe | anguage of entry that it was only in respect of Mala D
and Mala N that the Purchase Preference Policy was applicable and in fact the

Policy was formnul ated by the Governnment only in respect of these two brands in

mnd in respect of OCPs and it was not possible to countenance the submi ssion

that the specific nmention of Mala D and Mala N was only illustrative. It was on this

basis that the Hi gh Court cane to the conclusion that the entry related only to Mal a
D and Mala N and it did not cover the other brands of OCPs, the purchase of which

was bound to be effected by the Union of India through tendering process which

was the earlier policy.

10. In that view, the Hi gh Court further approved of the Purchase Preference
Policy and held that the orders could be placed on private sector, once the
preference in favour of Pharnma CPSEs had been exhaust ed.

11. Thi s judgnment was severely comrented upon by Shri L.N Rao, Learned
Seni or Counsel appearing on behal f of the appellant herein. We were taken
through the whole facts including the initial orders and the Purchase Preference
Policy. The basic contention raised was that it was for the Union of India to decide
as to fromwhomit would purchase the OCPs and it made quite clear in the list of
102 itens that those 102 itens woul d be purchased directly wi thout any tendering
process. Therefore, the Hi gh Court should not have interfered with the policy
maki ng exerci se of the Union of India.

12. When we see the inpugned judgnent, it is clear that the policy of the
Uni on of India was not in question in any nmanner before the H gh Court. In fact,
even the wit petitioners before the High Court i.e. the respondents herein had
relied upon that policy and their only contention was that the policy should be
inmplemented in its true spirit. In that, the contention was that the bare readi ng of
entry at serial No.51 was clear that the Governnment had decided to purchase these
products directly w thout any tendering process and had decided so only in case of
Mala D and Mala N. There will be no question of finding fault with the policy nor

can it be argued that the policy was being tinkered with. The argunment raised by



Shri Rao, Learned Senior Counsel and Shri Prag Tripathi, Learned ASG has to be
rejected. The basic question that fell for consideration was the interpretation of the

entry at serial No.51 and that is correctly decided.
13. The contention raised on behalf of Shri Rao as well as Shri Tripathi was

that the entry was only illustrative. To buttress this argunment, it was tried to be
contended that the chemical fornulation of Mala D and Mala N was identical with

the other brands and, therefore, nere nmention of Mala D and Mala N did not make

any difference and the entry related to all the Oral Contraceptive Pills. The
argunent is quite attractive, however, it |acks substance

14. A sinpl e question was asked during the debate as to whether if a

customer went to a nedical shop and demanded sone ot her brand of Oral

Contraceptive Pills, could Mala D and Mala N, as the case nmay be, given to that
customer legitimately. This is obviously answered in the negative. It was al so

found that even the price of Mala D and Mala N differed fromthe other O al
Contraceptive Pills. But even nore than that, the basic argunment on behal f of the
appellant is that the entry was only illustrative. W do not see any nerit in this
argunent. The whole world knows and presumably the Union of India also knew

what an Oral Contraceptive Pill is. The Union of India, therefore, in branding the
particular entry at serial No. 51 could have sinply stated Oral Contraceptive Pills.
That woul d have been the end of the matter and that woul d have been the

conpl ete answer to the original wit petitioner’s claimbefore the Hi gh Court.

However, if the list specifically mentions Mala D and Mala N, there was no question

of junping back and explaining that it was only an illustrative entry.

15. We have scanned the whole list very carefully and we do not find any

such illustrations which would I ead to sonme other neaning to the entry. Werever

an illustration is required, it has been specifically given. The explanations are al so

to be found in that list. The entries at serial No.12, fluconazole and at serial No. 2,
Anpicillin IP so also the entries at serial Nos. 13, 72 and 78 are cl ear enough to

suggest that wherever the authorities wanted to be specific, they have been very
specific. However, in so far as the present entry is concerned, it is specific and

tends to be restrictive to Mala D and Mala N. I n short, the controversy here is quite
sinmple and that is the true and correct neaning of entry at serial No.51. In our

opi nion, the Hi gh Court has conmitted no m stake in giving the correct explanation

of the entry. W are not prepared to accept the argunent that the entry in the

bracket was illustrative, as, in our opinion, there was no necessity to give any



illustrations for the general and commonly well understood words ‘Ora

Contraceptive Pills’

16. Learned Counsel, in support of their argunent, further argued that entry

at serial No. 50 was relating to a generic nedicine and did not refer to any branded
product. W were also taken to the position prior to the introduction of this entry.
The entry then read was N shchint Enmergency Contraceptive Pills Livonorgestrel

It was argued that Ni shchint was an Oral Contraceptive Pill. However, it was a pil
to be taken after the sexual intercourse, as opposed to the type of Oral
Contraceptive Pills in categories sinilar to Mala D and Mala N, which are to be

used in one conplete cycle for efficacy.

17. This argunment does not inpress us. There was no necessity on the part

of the Union of India to explain or make illustration of OCPs because the whol e
worl d knows what an OCP is. Once a specific brand nane was included, it was

obvious that it would be only the Mala D and Mala N which woul d be covered under

the entry.

18. It was further tried to be suggested that where two views are possible, the
vi ew of the policy maker shoul d be adopted. For this purpose, reliance was nmade

on Secretary, Mnistry of Chemicals & Fertilizers Governnent of India v.

Ms. Cpla Ltd. & O's. [2003 (7) SCC 1]. W have absolutely no quarrel with the

proposition laid down by this Court in the aforenentioned judgnent. However, in
this case, we do not think that two views could be possible. The nention of Mala D

and Mala N in the bracket was specific, and, therefore, the Oral Contraceptive Pills
only of that brand were obviously included in the list.

19. It was further suggested that the argunent based on the notings on the

file on behalf of the present respondent cannot be accepted. W do not want to go
into that question, since we have already held that on merits the entry cannot nean
anything else and it has to be restricted only to Mala D and Mala N

20. In view of what we have held above, we do not find any nerits in the
appeal . W, therefore, confirmthe judgnment of the Hi gh Court. The appeal is,

thus, dismissed but with no order as to costs.

( DEEPAK VERMA)
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