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PH
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NO(s). 2395 OF 2008
| MPROVEMENT TRUST, LUDHI ANA Appel | ant (s)
VERSUS
UJAGAR SI NGH & ORS. Respondent ( s)

WTH Civil Appeal NO 2397 of 2008
(Wth prayer for interimrelief and office report)

Dat e: 09/ 06/ 2010 Thi s Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE DEEPAK VERNA
HON BLE MR JUSTI CE K. S. RADHAKRI SHNAN
( VACATI ON BENCH)
For Appell ant(s) M. Salil Sagar, Sr.Adv.
M. Arun K. Sinha, Adv.
Ms. Ruby Singh Ahuja, Adv.
M. Manoj Swarup, Adv.
For Respondent (s) Ms. S. Janani, Adv. (NP)

M. Vijay Hansaria, Sr.Adv.

M. S. Chandrashekhar, Adv.

Ms. Sneha Kalita, Adv.

M. Muni sh Bhardwaj, Adv.
M. Samr Ali Khan, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeals are allowed in ternms of the signed

order placed on the file.

[ SUVAN WADHWA] [ SAVI TA SAI NANI ]
COURT MASTER COURT MASTER

Signed order is placed on the file.

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

REPCORTABLE

ClVIL APPEAL NOCS. 2395 CF 2008

| MPROVEMENT TRUST, LUDHI ANA
VERSUS
UJAGAR SI NGH & ORS.
W TH

Cl VI L APPEAL NOS. 2397

APPELLANT( S)

RESPONDENT( S)

CF 2008



ORDER

1. Heard counsel on either side at |length. Records perused.
2. Even though both sides had cited several decisions of this

Court on the scope and application of Section 5 of the
Limtation Act, but it is neither necessary nor required
to deal with t hose cases in t he pecul i ar facts and

circunmstances of this case
3. Land bel onging to Respondent Nos. 1 to 4 was acquired by
the appell ant | nprovenent Trust, Ludhiana, for devel opnent
schene popul arly known as "550 Acres Schene". Reference
Court had passed t he Awar d and fixed t he anount of
conpensati on at rupees 4,27,068.20 paise together with
interest at the rate of 9% per annumfromthe date of the
i ssuance of the notification in favour of Respondent Nos.

1 to 4. The appel | ant did not deposi t t he anount .
Respondent Nos. 1 to 4 had to approach the Executing Court
for recovery of t he anount awar ded. The property

descri bed as Khewat No.867 Khautani No.971 Khasra No. 272
adnmeasuring 7K-18M entered in jamabandi for the year 1988-
89 in village Jabaddi No.160 Tehsil and District
-2-
Ludhi ana  was attached for realisation of t he decret al
amount. Later a notice under Order 21 Rule 66 of the Code
of Civil Procedure (hereinafter shall be referred to as
‘C.P.C.") was stated to have been issued to the appellant.
However, despite service of notice, none appeared on
behal f of the appellant /judgment debtor.
4. The property was put to an auction sale on 12/8/1992
Respondent No. 5 herein, Ms. Jagan Singh and Conpany

(hereinafter shal | be referred to as ‘the Conpany’)
of fered Rs. 22, 65, 000/ -, and t hus was decl ared as t he
hi ghest bi dder. Sal e was knocked down in its favour, and

later confirnmed in its favour.
5. The appellant then woke up fromits slunmber and fil ed
obj ections under Order 21 Rule 90 CPC raising various

grounds. Executing Court then franed i ssues, reproduced

by the | earned Single Judge in the inpugned order. The
case was thereafter fixed for recording of the evidence of

j udgnent - debt or on 19/ 3/ 1993, 17/ 4/ 1993, 8/ 5/ 1993 and
29/ 5/1993. However, on the aforesaid dates none appeared

on behal f of the appellant. Consequent |y, t he evi dence

of appel |l ant/judgnent debtor was cl osed. As a necessary

consequence t her eof appel lant’s obj ecti ons came to be

di snmissed in default due to non-appearance.

6. M. P.K Jain, Advocate used to appear for the appellant-
Trust, but did not appear on the above nentioned dates.
The order-sheet dated 29/5/1993 reproduced in the inpugned
order passed by the | earned Single Judge reflected the

sane. Case was post ed for confirmation of sal e on
5/ 6/ 1993, again there was no appearance and the sal e was
confirmed in favour of respondent No.5. It is reported
pursuant thereto sal e deed was executed in its favour
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through court. Qut of the bid amobunt of Rs.22,65,000/- the
awar ded anobunt due to respondents 1 to 4 was rel eased, and
remaining is lying in deposit with the Executing Court.

7. The appellant thereafter filed m scell aneous appeal before
the District Judge, Ludhiana, challenging the correctness
propriety and validity of the orders passed on 29/5/1993
and 5/ 6/ 1993, made over to Addi ti onal District Judge,
Ludhi ana. Said appeal was barred by limtation by two
mont hs and few days, exact delay has not been reflected in
any of the orders. But after going through the files it
appears that delay was for about two nonths and few days.



An application under Section 5 of the Linmtation Act was
filed to condone delay but was dism ssed by the Appellate
Court stating therein that no good and sufficient grounds
were shown for condonation of del ay.
appeal was al so di smi ssed.
8. Thereafter, appel | ant under sone ni st aken
execution second appeal in the H gh Court of Punjab and
Har yana at Chandi gar h regi stered as Executi on
Appeal No. 820 of 1994. On objections being raised with
regard to its mai ntai nability, in t he I'ight
specific bar created under Section 104 of the CPC, |earned
Si ngl e Judge converted the appeal into civil revision and
proceeded to decide as such
9. Respondent No.5 contended that no error was committed by
t he Executi ng Court in di smi ssi ng t he
application for setting asi de t he sal e.
first Appel | ate Court al so conmitted
di smi ssi ng t he Appel lant’s appeal as
suf fici ent cause wer e shown for condoni ng
obj ections raised by respondent No.5 found favour by the
-4-
t he

Consequent |y

no
no

| ear ned of Court
appeal / revi si on of t he appel | ant was
9/ 5/ 2003. In t he I'ight of t he af oresai d
obj ections preferred by appellant herein purportedly filed
under Order 21 Rule 90 of the CPC met with the fate of
di smi ssal . Appel lant also filed an application for review
of the order dated 9/5/2003 passed by Hi gh Court
Order 47 Rule 1 of the CPC but was al so dism ssed on
8/ 7/ 2004, agai nst which C. A No. 2395/2008 has been filed
bef ore this Court. Si nce parties are
i ssues arise for consideration they are heard anal ogously
and di sposed of by a common order.
10. Lear ned seni or counsel appearing for appellant M. Salil
Sagar with M. Arun K Sinha, contended that appellant had
been contesting the matter in right earnest
the very beginning and had inplicit faith and confidence
in his Advocate M. P.K Jain, who had been appearing for
the appellant not only in this case but in several other
cases. According to himthere was no reason to doubt that
he woul d not appear on various dates of hearing and then
woul d not even informthe appellant about the progress of
t he case. In other words, it has been contended that
what ever best was possible to be done by the appell ant
that had been done, therefore even though there has been
some del ay, on account of non-comuni cation of the passing
of the inmpugned order challenged in appeal, delay should
have been condoned and the matter should not have been
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filed to show t hat dat es of heari ng
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11.On the other hand, M. Vijay Hansaria, |earned senior
counsel appearing for respondent No.5, with his polite yet
usual vehenence subnitted that list of dates as filed by
t he Conpany woul d show and reveal t he
negl i gent attitude of the appell ant
t heref ore no indul gence should be shown to it.
contended that the indifferent attitude of the appellant
in prosecuting the matter had not come to an end and
Appel | ant had | ear nt no | essons from
def aul t s.

cal | ous and
its Advocat e,
It was

or

its previ ous

12. Even t hough appea
on the ground of de
but even the Speci al

days in refiling there was further delay of

was di smissed by First Appellate Court
ay, stood confirmed by the Hi gh Court
Leave Petition was del ayed by 258
90 days.

No



doubt it is true that this Court after considering the
appel lant’ s application was pl eased to condone del ay and
| eave was granted. But this has been argued by M. Vijay
Hansaria to show t he conduct, behavi our and attitude of
the appellant in prosecuting the matter.
13.Be that as it may, we are of the opinion that the delay

in filing the first appeal before Di strict Judge,
Ludhi ana, for setting aside the sale has not been so huge
warranting its dismssal on such hypertechnical ground.
In fact, according to us, appellant had taken all possible
steps to prosecute the matter within tine. Had there been

an intimation sent to the appellant by M. P.K Jain, its
erstwhil e Advocate, and if even thereafter appell ant had

act ed callously t hen we coul d have under st ood t he
negligent attitude of the appellant but that was not the
case here. No sooner the appellant cane to know about the
di smissal of its objection filed before the Executing
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Court, under Oder 21 Rule 90 of the CPC it made enquiries
and filed the appeal . Whi | e considering the application

for condonation of delay no straight jacket fornula is
prescribed to cone to the conclusion if sufficient and
good grounds have been nade out or not. Each case has to
be weighed fromits facts and the circunstances in which
the party acts and behaves. Fromthe conduct behavi our and
attitude of the appellant it cannot be said that it had
been absolutely callous and negligent in prosecuting the
matter. Even though M. Vijay Hansaria appearing for the
respondent No.5 has argued the natter at length and tried
his best to persuade us to cone to the conclusion that no
suf fici ent grounds made  out to interfere with the
concurrent findings of facts but we are afraid, we are not
satisfied with the line of arguments so adopted by the
counsel for respondent No.5 and cannot subscribe to the
sane.

14. After all, justice can be done only when the matter is
fought on nmerits and in accordance with |aw rather than to
di spose it of on such technicalities and that too at the
t hr eshol d. Both sides had tried to argue the matter on
merits but we refrain ourselves fromtouching the nerits
of the matter as that can best be done by the Executing
Court whi ch had deni ed an opportunity to the appellant to
| ead evidence and to prove the issues so formul ated.

15.1n our opinion, ends of justice would be net by setting

asi de the inmpugned orders and matter is remitted to the
Executing Court to consider and di spose of appel lant’s
obj ections filed under Order 21 Rule 90 of CPC on nerits

and in accordance with law, at an early date. It is

pertinent to point out that unless nalafides are wit
| arge on the conduct of the party, generally as a nornal

rul e, delay shoul d be condoned. In the legal arena, an
attenpt should always be nade to allow the nmatter to be
cont est ed on merits r at her t han to t hr ow it on

technalities.
16. Apart fromthe above, appellant woul d not have gained in
any manner whatsoever, by not filing the appeal within the
period of Iimtation. It is also worth noticing that del ay
was al so not t hat huge, whi ch could not have

condoned, wi t hout putting t he respondent s to har m

prejudice. It is the duty of the Court to see to it that
justice should be done between the parties.
17. For the aforesaid reasons the inpugned orders passed by
Appel l ate Court, and order passed by the H gh Court, are
her eby set asi de and quashed. As a consequence
matter stands renitted to the Executing Court for deciding
the appellant’s application filed under Order 21 Rule 90
of CPC at an early date on nerits. Since there are only
two contesting parties to the litigation that is to say

such

been
or

t he



t he appel | ant and r espondent No. 5, bot h

before the Executing Court on 20/7/2010.
case an endeavour woul d be nade by the Executing Court to
take up the case as far as possible, on day-to-day basis

woul d appear
Being an old

and no party woul d seek an undue adj our nnent in

matter. e make it cl ear t hat we have

opinion, on the nerits of the matter and any observation
made herein would not be construed as an expression of
opi nion on merits.
18. W& are conscious of the fact that respondent No.5 has
been put to inconveni ence and harassnent as admittedly it
had deposited a huge anmpbunt of Rs. 22,65, 000/ -
1992 but has not been able to get any fruits thereof till
dat e. Therefore the appellant’s appeal is allowed subject
- 8-

to paynent of Rs. 50, 000/ - (Rupees fifty t housand) to
respondent No.5 within three weeks hereof. Paynent of cost
is condition precedent, w thout which the appellant would

not be allowed to prosecute its objections. The appea
therefore stands allowed to the aforesaid extent. The
appel lant to bear the cost through out. In the light of
this order, other civil appeal No. 2397/2008 stands

allowed to the aforesaid extent only.

................... J.
(K.'S. RADHAKRI SHNAN)

New Del hi ,
June 9, 2010.
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