\ 202YI TEM NO. 1A COURT NO. 3 SECTI ON XV
(For orders)

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Cl VIL APPEAL NQ(s). 8703 OF 2010
(Arising out of SLP(C)No.17401/2010)

COAL INDIA LIMTED & ANR Appel I ant (s)
VERSUS
M S UJJAL TRANSPORT AGENCY & ORS. Respondent ( s)

Date: 21/10/2010 This Appeal was called on for orders today.

For Appell ant(s) M. N khil Jain, Adv.
For Respondent (s) M. Ranj an Mukherj ee, Adv.
Hon’ bl e M Justi ce R V. Raveendr an

pronounced the orders oi‘ the Bench conprising of His
Lordship and Hon'ble M. Justice H L. CGokhale.

Appeal is allowed in terns of the signed non-
reportabl e or der, set asi de the judgnent dat ed
9.4.2010 of the High Court affirm ng the order dated
26.2.2010 of the District Court. We hold that the
application under Section 34 of the Act was filed in
time, by excluding the time spent before the w ong
forum The District Court, Kanrup shall now consi der
the application under Section 34 of the Act filed by
the appellants on nerits, in accordance with | aw

(O P. Sharm) (MS. Negi)

Court Master Court Master

(Si gned non-reportable order is placed on the file)
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Non-reportabl e
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 8703 OF 2010
[Arising out of SLP(C) No.17401/2010]
COAL INDIA LIMTED & ANR . ... APPELLANTS
Vs

UJJAL TRANSPCORT AGENCY & CORS. .. . RESPONDENTS

ORDER

R V. Raveendran J.,



Leave granted. Hear d.

2. Certain di sputes havi ng ari sen bet ween first

respondent and appellants, the first respondent filed an
application under Section 11 of t he Arbitration and
Conciliation Act, 1996 (' Act’ for short) and an arbitrator

was appoi nted. The Arbitrator nmade an Award dated 6.2.2009.

The appel I ant s, bei ng under an i mpr essi on t hat t he

proceedi ngs under Section 34 of the Act for setting aside
the Award was in the nature of an appeal against the Award,
filed an ‘appeal’ under Section 34 of the Act before the

Guwahati Hi gh Court on 6.5.2009 (nunmbered as Arbitration

Appeal No. 10/ 2009) . On recei ving t he notice in t he

execution levied in regard to the Award dated 6.2.2009, the

appel lants realised that the proceedi ngs under Section 34
2

of the Act was not by way of an appeal before the High

Court, but by way of an original application before the

District Court. However, as by then the courts were cl osed

for the 'Puja Holidays’ between 25.9.2009 and 19.10. 2009,

t he appel I ants filed t he application (A. C. No. 512/ 2009)
under Section 34 of the Act before the District Court,

Kanr up, Gauhat i, for setting asi de t he sai d awar d,
19. 10. 2009 when the courts re-opened. Alongwith the said

application appellants filed an application under Section 5

of t he Limtation Act, 1963 (i nstead of filing
application under Section 34(3) of the Act) for condonation

of the delay in filing the application under Section 34 of

the Act. On 29.10.2009, they filed an application before

the High Court for w thdrawal of the appeal and the High

Court permitted themto wthdraw the appeal on 30.10.2009

on t he ground t hat it was not mai nt ai nabl e with
observation that the question of condonation of delay wll

be considered by the District Court, Kanrup before which

on

an

an



the application had to be filed. The appellants took back

t he application for condonat i on filed under
provision of |law (Section 5 of Limtation Act) and filed an
application under Section 34(3) of the Act on 3.11.2009. At

the hearing of the said application on 21.12.2009, as the

court was of the view that application should have been

filed under Section 34(3) of the Act read with Section 14

of Limtation Act, t he appel I ants filed yet
3

application on 8.1.2010 under Section 34(3) of the Act read

with Section 14 of the Limitation Act, 1963 for excluding

W ong

anot her

t he time spent bonafi de in prosecuting t he pr oceedi ngs

before the Hi gh Court and withdrew the earlier application

for condonation of delay. The District Judge, Kanrup by

order dat ed 26. 2. 2010, di smi ssed t he application
condonation of delay. The appeal filed by the appellants

agai nst the said order refusing to condone the del ay was

rejected by the Hi gh Court by the inpugned order dated

7.4.2010. The appel | ants have chal |l enged the said order of

the High Court in this appeal by special |eave.

3. Secti on 34 (3) of t he Act provi des t hat
application for setting aside an award may not be nade

after three nonths fromthe date of receipt of the arbitral

award. The proviso thereto enables the court, if satisfied

that the applicant was prevented by sufficient cause, to

entertain the application within a further period of thirty

days but not thereafter. This Court in Ms. Consolidated

for

an

Engi neeri ng Enterpri ses Vs. The Pri nci pal Secretary

(I'rrigation Departnment) & Ors., (2008) 7 SCC 169 held that
nei ther Section 34(3) nor any other provision of the Act
excludes the application of Section 14 of Limtation Act,
1963 and the provisions of Section 14 of Limtation Act
woul d apply to applications under Section 34 of the Act.

This court held that even where there is jurisdiction for
4



appl yi ng Section 14 of Limtation Act , t he peri od of

limtation will continue to be three nonths (subject to

ext ensi on under the proviso to sub-section (3) of Section
34 of the Act) but in conputing the linitation period of
three nonths for the application under Section 34(1) of the
Act, the tine during which the applicant was prosecuting
the matter bonafide and with due diligence before the wong

court will have to be excl uded.

4. In this case the Award was passed on 6.2.2009. The
petition under Section 34 before the District Court was

filed on 19.10.2009. The appeal before the wong forum was

filed on 6.5. 2009 and wi t hdr awn on 30. 10. 2009. | f t he

appel lants are able to denonstrate that they were bona fide
and with due diligence pursuing the renedy before a court

wi thout jurisdiction, they will be entitled for exclusion
of time from6.5.2009 to 30.10.2009 (or till 19.10.2009
when they filed the application before the proper forun).

If the said period is excluded, it will be seen that the

application was filed within three nont hs whi ch is t he

period of linmitation, even without the benefit of extension

under the proviso to Section 34(3) of the Act.

5. The question t hat therefore woul d ari se for

consi deration is whether the appellants were bona fide and

diligently pursuing the renedy before a wong forum The
5

first respondent contended that different causes were shown

and different explanations were given by the appellants in

t he application for condonati on of del ay filed
appel | ant bef ore t he District Court on 3.11. 2009
subsequent application under Section 34(3) of the Act read

with Section 14 of Limitation Act filed on 8.1.2010 and the

application dated 29.10.2009 for withdrawal of the appea

filed before the Hi gh Court. But a careful exam nation of

t he

t he



t hese appl i cations shows t hat there is, in fact, no
i nconsi stency. The first appellant is a Corporation and it

has to act through its Board of Directors and not at the

| evel of i ndi vi dual of ficers. It is true t hat t he
appel I ants have stated t hat t hey becane awar e t hat t he
appeal was not maintainable before the Hi gh Court when they

came to know about t he execution pr oceedi ngs. But
thereafter, there was sone uncertainty as to whether the

application under Section 34 of the Act had to be filed in

the District Court only after the wi thdrawal of ‘appeal

under Section 34 of t he Act before t he Hi gh Court, or
whet her t he wi t hdr awnal and filing of fresh application
under Section 34 of the Act should be sinultaneous, or

whet her to avoid delay, the application under Section 34 of

the Act should be filed in the District Court inmediately

even before the application for wi thdrawal could be noved

before the High Court. In fact the appellants denonstrated

their diligence and bona fides by filing the application

under Section 34 of t he Act on 19. 10. 2009 itself
i medi ately on reopening of court, without waiting for a
formal order of withdrawal of the ‘appeal’ under Section 34
before the wong forum Therefore, it cannot be said that
filing of the application under Section 34 of the Act on
19. 10. 2009 was belated. Further if the period spent before
wong forumis excluded, the application is filed within
three nonths and there is no question of explaining any
delay. The filing of an application for condonation under a
wong provision of laww Il not vitiate the application. In
fact though the application for condonation of delay was
initially filed under Section 5 of Limitation Act, that was
subsequently replaced by an application under Section 34(3)
of the Act, and again by an application under Section 34(3)

of the Act read with Section 14 of the Limtation Act.



6. W therefore al | ow this appeal , set asi de
j udgnent dated 9.4.2010 of the High Court affirmng the

order dated 26.2.2010 of the District Court. W hold that

the application under Section 34 of the Act was filed in

tinme, by excluding the tine spent before the wong forum

The District Court, Kanr up shal | now consi der
application under Section 34 of t he Act filed by

appel lants on nerits, in accordance with | aw.

( R V. RAVEENDRAN )

New Del hi ; J.
Cct ober 21, 2010. ( H L. GOKHALE )
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