2m TEM NO. 104(Part-1) COURT NO. 7 SECTION |1 B

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NQ(s). 1902 OF 2010

SHI NDO ALI AS SAW NDER KAUR AND ANR. Appel | ant (s)
VERSUS

STATE OF PUNJAB Respondent ( s)

(Wth office report )

Date: 31/03/2011 Thi s Appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTI CE HARJI T SI NGH BEDI

HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD
For Appellant(s) M. N. Rai, Sr. Adv.

M. Tara Chandra Sharma, Adv.
Ms. Neel am Shar ma, Adv.

For Respondent (s)
M. Kul dip Singh, Adv.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
The appeal is allowed.
The appel |l ants who are in custody, shall be
rel eased forthwith if not required in any other case.
The reasoned order to follow
[ SUVMAN WADHWA] [ VINOD KULVI ]
COURT MASTER COURT MASTER
(Signed order is placed on the file)
IN THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NQ(s). 1902 OF 2010

SHI NDO ALI AS SAW NDER KAUR AND ANR. APPELLANT( S)
VERSUS

STATE OF PUNJAB RESPONDENT( S)

ORDER

We allow the appeal, set aside the judgnment/order of

the Hi gh court. Detail ed reasons to follow | ater.



In the nmeantime, we direct that the appellants who
are in custody, shall be released forthwith if not required

in connection with any other case.

................. J.
(HARJI T SI NGH BEDI)

................. J.
( CHANDRAMAULI KR. PRASAD)
New Del hi ,
March 31, 2011.
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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NQ(s). 1902 OF 2010

SHI NDO ALI AS SAW NDER KAUR AND ANR. Appel lant (s)
VERSUS

STATE OF PUNJAB Respondent ( s)

(Wth office report )

Date: 31/03/2011 This Appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTI CE HARJI T SI NGH BEDI

HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD
For Appellant(s) M. N. Rai, Sr. Adv.

M. Tara Chandra Sharma, Adv.
Ms. Neel am Shar ma, Adv.

For Respondent (s)
M. Kul di p Singh, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Vi de our separate brief order, while allow ng the
appeals with reasons to follow we had directed that the
appel I ant s are in cust ody, t hey shal | be rel eased
forthwith if not required in any other case.
The reasons thereof are in terns of the detailed order.

[ SUVAN WADHWA] [ VI NCD KULVI ]
COURT MASTER COURT MASTER

(Signed detail ed Reportable order is placed on the file)
REPORTABLE

I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON



CRI M NAL APPEAL NO. 1902 CF 2010

SHI NDO ALI AS SAW NDER KAUR AND ANR. .. APPELLANT( S)
VS.

STATE OF PUNJAB .. RESPONDENT( S)

ORDER

This appeal arises out of the followi ng facts:

On the 19th March, 1999 ASI @urnit Singh posted at
police station, Mehta received information fromthe Guru
Nanak Dev Hospital, Anritsar to the effect that one Bal bir
Kaur was lying adnmitted in the hospital with severe burn
injuries. The police officer rushed to the hospital at
about 8.15 p.m and found her lying adnitted in the 5 th
Surgi cal Ward. An application was thereafter noved by the
police officer seeking the opinion of the doctor regarding
her fitness to nmake a statement as her condition was
critical. The ASI then went on to record the statenent
(Ext.PC). In her statenment Bal bir Kaur stated that she had
been married with Jarnail Si ngh about three years prior to
the date of the incident and two children had been born

fromthe marriage and that during the course of the
-2-

del i berations bef ore t he marriage and even
several articles of dowy had been given to satisfy the

demands of the two accused Shi ndo-her nother-in-Iaw and
Paranjit Kaur - her marri ed sister-in-1law

stated that on account of the harassment nmeted out to her

by the two accused an additional sum of rupees one | akh had

been obtai ned by her fromher father and handed over to

t hem She further went on to say that at about 2.20 p.m

on that date the two accused

t hereafter

She

who were present along with

her in the house had asked her to bring nore noney from

her parents but she had replied that as her father had

further



al ready given sufficient dowy as per his status nothing

nor e woul d be br ought by her and this had apparently

annoyed the accused and whereas Shindo had pour ed kerosene

oil on her, Paranjit Kaur had set her alight causing severe

burn injuries. She further stated t hat on recei ving

i nformati on about the happening, her husband Jarnail Singh

had rushed back from his shop and after arranging a vehicle

had taken her to Anritsar and had got her adnmitted to the

hospital . On the very next day i.e. on the 20th March, 1999

Ait Si ngh (PW2) Bal bi r Kaur’s f at her, noved
application (Ext. P.H) requesting t he Chi ef

Magi strat e, Antitsar to record t he st at enent

an

Judi ci al

of

hi s

daught er as t he police was not doi ng t he necessary

i nvestigations. The CIM directed the duty Magistrate to do
-3-

t he needful whereupon the Judicial Mgistrate, Ist d ass,

recorded another statement of Balbir Kaur in the hospita

after obtaining a certificate of fitness fromDr. Rahul

GQupta, the attending doctor. In this statenment she gave

al nost the sane details as in the statement nmade to the

ASI . Bal bir Kaur died on the 23rd march 1999 and a case

under Secti ons 304-B and 498-A was regi stered. On
conpl eti on of t he i nvestigation a char ge under Sect
302/34 and in the alternative 304-B/ 34 read with Section

498- A of the IPC was franed agai nst the two accused. The

Trial Court in the Course of an el aborate judgment observed

that the two dying declarations, one nade by the ASI, and

anot her to t he Judi ci al Magi strate could not be rel
upon, primarily for the reason that Bal bir Kaur was in

very serious condition with 100% burn injuries and woul d

t he

ion

ed

a

not have been able to give a dying declaration to the ASI

The second dyi ng declaration was rejected as well on the
addi ti onal ground that Dr. Rahul Qupta who had given the
endorsenent of her fitness had not even been cited as a

prosecuti on witness during the trial. The trial Judge



al so rejected the evidence with regard to the denand of

dowry of

PW2 Ajit Singh, as it

the course of the cross exanmination that in his statenent

under Sec. 161 C.P.C he had not referred

demands havi ng been made by the accused. The Trial Court

accordingly acquitted both the accused.

An appea

Punj ab and Haryana Hi gh Court.

-4-

t he opi ni on of t he Tri al Court t hat

decl arati ons

deserved to be rejected.

Court relying on the evidence of PW2, held that demands

for dowy soon before the death had i ndeed been nmade and

that some parts of two dying declarations supported the

al | egati ons

undoubt edl y unnatura

of such denmands and as

was thereafter taken by the State to the

the ingredients of Section 304-B were

was brought out during

any

The Hi gh Court has endorsed
t he

the High

deat h

spelt out against the accused. The judgnent of the Trial

Court

was accordingly reversed and

convi cted under Section 304-B of the | PC and 498-A of the

| PC and sentenced to inprisonnent for seven years and under

498-A to

two years with a fine of Rs.5000/- in default,

to further undergo rigorous inprisonment for a period of

si x nonths, both the sentences to run concurrently. This

appeal has been filed challenging the order of the High

Court.

During the course of the hearing today M. Nagender

Rai , t he

| ear ned seni or counsel for

ar gued t hat in the I'ight of t he fact

decl arati ons

had been rejected by both the Courts the only

other evidence if at all was the statenment of PW2 Ajit

Si ngh and as

dowry was

upon. He has
Si ngh and we

hi s exam nati

his evidence pertaining to the

uncertain his statenent could not be relied
-5-

al so taken us to the evidence of PW2 Ajit
have gone through the same very carefully. In

on in chief he did refer to the fact that

accused

appel | ant,

t he

denands

such

dyi ng

was

wer e

has

dyi ng

of



demands for dowy had been nmade and that Bal bir Kaur, his

daughter, had been harassed on that account. However, he
was confronted with his statenent under Section 161 of the
Cr.P.C. and has forced to adm t that no such denand had

been referred to in the said statement. We find that the
i mprovenents nmade by PW2 Ajit Singh in his evidence in
Court clearly spells out a case of doubt with regard to the
veracity of his evidence. It is also extrenely significant
that in the applications Exh. PH(2) and PH(3) dated 20th
March, 1999 whi ch he had had nade before the CIMrequesting
that the the dying declaration of his daughter be recorded,
he had referred to the fact that the denmands for dowy had
been made by her husband Jarnail Singh and he was the one
to have set her alight. We find that there is no reference
what soever to t he appel I ants bef ore us ei ther to
demands of dowy or their involvenent in any manner.
M . Kul di p Si ngh, t he | ear ned State counse
however argued that the dying declarations particularly the
one recorded by the Magistrate required to be accepted. He
has pointed out that though Dr. Rahul Qupta had not been
cited as a witness but fromthe evidence of the Dr.Jagdish

Singh GI1Il(Pw. 1) who had conducted the post-nortem

-6-
exam nation, it was clear that a person with 100% burn
injuries could al so make a lucid statenment and as such it
was apparent that Bal bir Kaur had been in a fit condition

to make a statenment. W see fromthe evidence of PW1 that

his evidence was general in nature with regard to the
capacity of a person suffering from 100% burn injuries to

make a statement. In the case before us, however, Dr.

Rahul Gupta had given a positive opinion that she was in a

fit condition to make a statenent but he was not even
cited as a prosecution Wi t ness. Bot h t he Courts
therefore found that the two dying decl arati ons were not

trustworthy or capable of reliance.

have



We al so notice that the H gh Court was dealing with
an appeal agai nst acquittal. Undoubtedly in a case of a
dowy death under Section 304-B, a presunption of Sec.113-B
does arise against the accused. However, the presunption

is relateable to the fact that the prosecution nust first

spell out the ingredients of the offence and then only can

a presunption arise. In the present case we find that

death was an unnatural one and had taken place within seven

years of the marriage but the third ingredient that any

demand for dowy had been nmade soon before the death has

not been proved. In this Vi ew of t he mat t er

presunption under Section. 113-B of the evidence cannot be
-7-

rai sed. We accordingly allow this appeal; set aside the
j udgnent/order of the Hi gh Court.
The appel I ant s are in cust ody; t hey shal | be

rel eased forthwith if not required in any other case.

................. J.
(HARJI'T SI NGH BEDI

New Del hi ,
March 31, 2011.
.................... J.
( CHANDRAMAULI KR.  PRASAD)

t he

t he



