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Civil Appeal No. 8448 of 2002

D pak Chandra Ruhi das Appel lant (s)
VERSUS
Chandan Kumar Sarkar Respondent (s)

(with office report)

Date : 31/07/2003 This Appeal was called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTI CE K. G BALAKRI SHNAN

HON BLE MR, JUSTI CE S.B. SI NHA

For Appellant (s)M. Shakil Ahnmed Syed, Adv.
M. Syed Ahnmed Kashif, Adv.

For Respondent (s)M. Vijay Hansaria, Sr. Adv.
M. P | Jose, Adv.
M. Jayesh K U., Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Heard counsel for the parties for 25 m nutes.

For the reasons indicated in the signed order, |eave under Article 136 of the Constitution of
India is revoked. The special |eave petition is dism ssed.

There shall be no order as to costs.

Report abl e.
(D. P. WALI A) (SURAJ PARKASH)
COURT MASTER COURT MASTER

(Signed Oder is placed on the file)



I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 8448 OF 2002

D pak Chandra Ruhi das .. Appel |l ant (s)
VS.

Chandan Kumar Sarkar .. Respondent(s)

ORDER

The question as to interpretation of Section 116A of the Representation of the People Act, (he
reinafter referred to as "the Act") falls for consideration in this appeal which arises out of
a judgnent and order dated 31.07.2002 passed in Msc. Case No.28/01 in Election Petition No.1
7/ 2001 whereby and whereunder the election petition filed by the appellant herein was di snisse

d.

The | ast general election for Assam Assenbly was held in May 2001. Abhayapuri South Legislativ
e Assenbly Constituency is a reserved constituency. The respondent herein filed his nom nation
for contesting election fromthe said constituency. On the date of scrutiny of nom nations,
an objection was nade that the respondent was not a nenber of the Schedul ed Caste and, therefo
re, his nonination was liable to be rejected. However, the Returning Oficer overruled this o
bj ecti on. The respondent having received najority of valid votes in the el ection was decl ared
a menber of the Legislative Assenbly from Abhayapuri South (35) Legislative Assenbly Constitue
ncy. The appellant herein who was an elector of the aforesaid Assenbly filed Election Petitio
n No. 17 of 2001 before the Gauhati High Court challenging the election of the respondent on t
he ground that his nomination was inproperly accepted. After the notices were served upon the
respondents in the election petition, the returned candidate filed an application for disniss
al of the election petition, inter alia, on the ground that the allegations contained in the e
l ection petition are vague and | acked material particulars and the el ection petition need not
to go on trial. The Tribunal (H gh Court) after considering the matter found that the all ega
tions contained in the election petition were vague and general and | acked nmaterial particul ar
s. In that view of the matter, the Tribunal (Hi gh Court) on 31st July, 2002 disnissed the ele
ction petition. Aggrieved, the appellant challenged the aforesaid order and judgnent of the H
igh Court by neans of a special |eave petition on 30th Cctober, 2002. Subsequently, |eave has

al so been granted.

When this matter was taken up for hearing, a prelimnary objection was rai sed on behalf of the
respondent that this appeal by way of special |eave petition is not nmintainable, inter alia,
on the ground that as a regul ar appeal as contenpl ated under Section 116A of the Act, could h

ave been filed, this special |eave petition under Article 136 of the Constitution was not nain

tainable. In any event as no application along with affidavit has been filed for condonation o

f delay; the appeal is barred by time having not been filed within 30 days of the order of the
H gh Court.

Lear ned counsel appearing on behalf of the appellant, on the other hand, subnmitted that havin

g regard to the fact that no trial had taken place, the provisions of Section 116A of the Act

were not attracted. According to the |earned counsel, an appeal would lie to this Court under
the said provision only when an order is passed by the H gh Court at the conclusion of the tr

ial as is provided for in Section 98 of the Act.

Chapter 111 occurring in Part VI of the Act deals with trial of election petitions. Sections

86, 98, and 116A of the Act which are material for our purposes read as under

"86. Trial of election petitions.- (1) The High Court shall disniss an election petition whic

h does not conply with the provisions of section 81 or section 82 or section 117

Expl anation. - An order of the Hi gh Court disnissing an election petition under this sub-secti
on shall be deemed to be an order nmade under clause (a) of section 98.

(2)As soon as may be after an election petition has been presented to the High Court, it shal
be referred to the Judge or one of the Judges who has or have been assigned by the Chief Just
ice for the trial of election petitions under sub-section (2) of section 80A

(3)Where nore election petitions than one are presented to the Hi gh Court in respect of the sa



me election, all of themshall be referred for trial to the sane Judge who may, in his discret
ion, try them separately or in one or nore groups.

(4) Any candidate not already a respondent shall, upon application nade by himto the H gh Cou
rt within fourteen days fromthe date of comencenent of the trial and subject to any order as
to security for costs which nmay be nmade by the High Court, be entitled to be joined as a resp
ondent .

Expl anation. - For the purposes of this sub-section and of section 97, the trial of a petition
shal | be deenmed to commence on the date fixed for the respondents to appear before the Hgh C
ourt and answer the claimor clains nmade in the petition.

(5) The H gh Court may, upon such terns as to costs and otherwise as it may deemfit, allow the
particul ars of any corrupt practice alleged in the petition to be anended or anplified in suc
h manner as may in its opinion be necessary for ensuring a fair and effective trial of the pet
ition, but shall not allow any anendnent of the petition which will have the effect of introdu
cing particulars of a corrupt practice not previously alleged in the petition

(6) The trial of an election petition shall, so far as is practicable consistently with the in
terests of justice in respect of the trial, be continued fromday to day until its concl usion

unl ess the High Court finds the adjournment of the trial beyond the follow ng day to be neces
sary for reasons to be recorded.

(7) Every election petition shall be tried as expeditiously as possible and endeavour shall be
made to conclude the trial within six months fromthe date on which the election petition is
presented to the High Court for trial."

"98. Decision of the High Court. - At the conclusion of the trial of an election petition the
H gh Court shall nmake an order -

(a) dism ssing the election petition; or
(b) declaring the election of all or any of the returned candi dates to be void; or
(c) declaring the election of all or any of the returned candi dates to be void and the petitio

ner or any other candidate to have been duly el ected."

"116A. Appeals to Supreme Court. - (1) Notw thstanding anything contained in any other |aw for
the tine being in force, an appeal shall lie to the Suprene Court on any question (whether of
law or fact) fromevery order nmade by a Hi gh Court under section 98 or section 99.

(2) Every appeal under this Chapter shall be preferred within a period of thirty days fromthe
date of the order of the High Court under section 98 or section 99.

Provi ded that the Suprene Court may entertain an appeal after the expiry of the said period of

thirty days if it is satisfied that the appellant had sufficient cause for not preferring the
appeal within such period."

The question which requires consideration, as noticed herein, is as to whether what would be t

he true neaning and purport of the expression 'trial’. Heading of Chapter Ill is 'Trial of E
ection Petitions’. Sub-section (1) of Section 86 enpowers the High Court to dismss an electi
on petition if the same does not conformto the requirenents of Sections 81, 82 and 117. It m

ay be true that other sub-sections of Section 86 provide as to the different stages of trial
Wuld it nmean that an order passed under sub-section (1) of Section 86 would not be one passe
d at the trial

The Expl anati on appended to sub-section (1) of Section 86 nakes the position absolutely clear
and inplicit.

Expl anation as is well-known has various functions. This Court in S. SundaramVs. V.R Pattab
hiraman [AIR 1985 SC 582] stated:

"W have now to consider as to what is the inpact of the Explanation on the proviso which dea
s with the question of willful default. Before, however, we enbark on an enquiry into this d
fficult and delicate question, we nust appreciate the intent, purpose and |legal effect of an E
xplanation. It is now well settled that an Explanation added to a statutory provision is not
a substantive provision in any sense of the termbut as the plain neaning to explain or clarif
y certain anbiguities which may have crept in the statutory provision."

Referring to various case |laws and treatises on Interpretation of Statutes, it was held:

"Thus, from a conspectus of the authorities referred to above, it is manifest that the object



of an Explanation to a statutory provision is -
(a) to explain the neaning and intendnent of the Act itself,

(b) where there is any obscurity or vagueness in the nmain enactnent, to clarify the sanme so as
to nake it consistent with the domi nant object which it seens to subserve.

(c) To provide an additional support to the dom nant object of the Act in order to nake it nea
ni ngf ul and pur poseful .

(d) an Explanation cannot in any way interfere with or change the enactnent or any part thereo
f but where some gap is left which is relevant for the purpose of the Explanation, in order to
suppress the mischief and advance the object of the Act it can help or assist the Court in in
terpreting the true purport and intendment of the enactnent, and

(e) it cannot, however, take away a statutory right with which any person under a statute has
been clothed or set at naught the working of an Act by becom ng an hindrance in the interpreta
tion of the same."

Expl anation to Section 86(1) of the Act has been inserted for clarifying vagueness whi ch nigh
t have otherw se occurred in sub-section (1) of Section 86 of the Act. By reason of the said
provision, thus, a legal fiction has been created in terns whereof an order passed under sub-s
ection (1) of Section 86 would be an order under sub-section (1) of Section 98.

The legal fiction created by reason of the said Explanation nmust be given its full effect.

I n Bhavnagar University Vs. Palitana Sugar MIIl (P) Ltd. And Others [(2003) 2 SCC 111], this C
ourt stated:

"The purpose and object of creating a legal fiction in the statute is well-known. Wen a |lega
| fiction is created, it nust be given its full effect. In East End Dwellings Co. Ltd. vs. Fi
nsbury Borough Council, [(1951) 2 ALL.E.R 587], Lord Asquith, J. stated the lawin the foll ow
ing terns: -

"If you are bidden to treat an imaginary state of affairs as real, you nust surely, unless pro
hi bited fromdoing so, also inmagine as real the consequences and incidents which, if the putat
ive state of affairs had in fact existed, nust inevitably have flowed from or acconpanied it.
One of these in this case is emancipation fromthe 1939 |evel of rents. The statute says tha
t you nust imagine a certain state of affairs; it does not say that having done so, you nmust c¢
ause or permt your inmagination to boggle when it comes to the inevitable corollaries of that
state of affairs.”

The said principle has been reiterated by this Court in M Venugopal v. Divisional Manager, Lif
e Insurance Corporation of India, Mchilipatnam A P. & Anr. [(1994) 2 SCC 323]. See also Ind
ian G| Corporation Limted v. Chief |Inspector of Factories & Ors. Etc., [(1998) 5 SCC 738], V
oltas Limted, Bonbay v. Union of India & Os., [(1995) Supp. 2 SCC 498], Harish Tandon v. Add
|. Distrit Magistrate, Allahabad, UP. & Os. [(1995) 1 SCC 537] and G Viswanathan etc. v. Ho
n’ bl e Speaker, Tam | Nadu Legislative Assenbly, Madras & Anr. [(1996) 2 SCC 353]."
Furthernore, Section 86 deals with trial of election petitions, sub-section (1) whereof is ap
art of it. Trial has not been defined. |In Black’s Law Dictionary at page 1348 it is stated:
"A judicial exam nation and determ nation of issues between parties to action, Gulf, C & S. F.
Ry. Co. v. Smit, kl., 270 P.2d 629, 633; whether they be issues of law or of fact, Pulaski v
State, 23 Ws. 2d 138, 126 NNW 2d 625, 628. A judicial exam nation, in accordance with |aw
of the land, of a cause, either civil or crimnal, of the issues between the parties whether
of law or fact, before a court that has proper jurisdiction"
It is, therefore, not necessary that the trial nmust be a full dressed or a jury trial or a tri
al which concludes only after taking evidence of the parties in support of their respective ca
ses.
Section 116A provides for an appeal. The said provision nust be given a |liberal and purposive
construction. The scope of an appeal should be held to be wi der than an application for judi
cial review or a petition under Article 136 of the Constitution of India.
Furthernmore, the Representation of the People Act provides for a conplete machinery. The ri
ght of appeal conferred upon a suitor nust be considered fromthat angle. Wen an order is pa
ssed under Section 98 of the Act, the sane nmay be in terns of either sub-section (1) of Sectio

n 86 or otherwise. An appeal lies against a final order. An order passed under sub-section (1
) of Section 86 is also final. It may be that in the event an appeal therefromis allowed, th
e matter nmay be required to be sent back but that would not render an order passed thereunder

as an interlocutory one. |t does not take away the concept of the finality attached therewt
h

.Although, there is no direct decision on the point but it appears that this Court in Hari Sh
anker Jain versus Sonia Gandhi - [2001 (8) SCC 233] entertained as appeal under Section 116A f



roman order rejecting the election petition.
Learned counsel then urged that this special |eave petition nmay be treated as an appeal under
Section 116-A of the Act. An appeal is required to be filed within 30 days of the order and j
udgnent of the Tribunal (H gh Court) and the power has been given to the Suprenme Court to cond
one the delay in case of the appeal having been filed after 30 days. In the present case no ap
plication for conodonation of delay has been filed in terns of the proviso appended to sub-sec
tion (2) of Section 116A of the Act. As the appeal woul d have otherw se been barred by linita
tion, we are not in a position to treat this appeal as an appeal under Section 116A of the Act
We are, therefore, of the opinion that the said special |eave petition was not maintainable
and | eave under Article 136 of the Constitution of India was wongly granted. It is, accord
ngly, revoked. The special |eave petition is dism ssed.
There shall be no order as to costs.

..................... CJI (V. N. KHARE)

....................... J
(K. G BALAKRI SHNAN)
....................... J
(S.B. SINHA)

New Del hi ;

July 31, 2003.



