L] REPORTABLE

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLAE JURI SDI CTI ON

ClVIL APPEAL NO 7517__2011
[Arising out of SLP(Civil) Nos. 15141 of 2009]

Mi. Murtaza and ot hers .. Appel | ants
-Vs-
State of Assam and ot hers .. Respondent s
W TH

CIVIL APPEAL NO. 7518 2011
[Arising out of SLP(Civil) Nos. 27497 of 2009]

Shaukat Ali and ot hers .. Appel | ants
- Vs_
State of Assam and ot hers .. Respondent s
ORDER
1. Leave granted.
2. These appeal s have been fil ed agai nst the inpugned judgnent and order

dated 28.4.2008 passed by the Gauhati Hi gh Court in Wit Petition (Civil) No. 8081 of

2005.

3. The appel |l ants are whol esal e vegetable and fruit vendors and were engaged

in selling vegetables and fruits at Machkhowa market, Gauhati in the State of Assam
since 1995. However, they had to vacate their respective possession of the prem ses

in pursuance to the orders of the Gauhati H gh Court. Machkhowa market is situated

close to the railway station and is inside the city and the |land thereon has been allotted
to the Departnent of Handl oom and Textiles, CGovernnent of Assam for the purpose

of construction of an administrative building. For this purpose it was proposed to

renove the appellants and ot her whol esal e vendors fromthe Machkhowa market, and

i nstead a new nmarket has been constructed at Ganeshguri. It was submtted by the

appel lants and others that there is not enough space in the Ganeshguri nunicipa

mar ket for the appellants and others. W are not referring to the various orders issued

by the Gauhati Hi gh Court fromtine to tine.

4. In one of the counter affidavits filed before us it has been stated that all parts

of the city of Gauhati, including Machkhowa is very congested and hence the



appel l ants and ot her whol esell ers should not be allowed to do busi ness of whol esal e
fruits and vegetables inside the city linmts as a | arge nunber of heavy and nedi um

goods vehicles have to enter the city to go to that whol esal e market and consequently
the area becones very congested causing serious traffic problens and al so hazard of

heal th and hygi ene and pol | ution. It is stated that the governnent of Assam has
initiated steps to develop the fruits and vegetabl es whol esal e market at the outskirts of
Gauhati at Garchuk near the bypass on an area of 8 bighas of |and and the foundation
stone of the project market was laid by the Chief Mnister on 25.2.2011. It has been

further subnmitted that devel opment work is taking place at a high speed at Garchuk
5. We are of the opinion that the whol esal e narket of fruits and vegetables for

suppl yi ng of these goods to Gauhati and el sewhere should be at the outskirts or
outside the city limts of Gauhati to avoid problens of traffic congestion, health and

hygi ene, pollution etc.

6. Citizens ordinarily do not go to whol esale nmarkets, but they go to retai

markets. Hence if the whol esale market is not situated within the city linmits it will not
cause any inconvenience to the public in general. On the other hand, if such
whol esal e market is situated within the city limts, there will be everyday hazards of
traffic congestion because of hundreds of vehicles entering the city carrying goods for
the whol esal e markets resulting in traffic congestion, air and noise pollution etc., apart
from posing health and hygi ene problens. A | arge nunber of these goods will be

dunped on the roads causi ng huge coll ection of waste and garbage. The rotting goods

may spread di seases. They may also attract stray ani mals.

7. Odinarily everywhere in the world whol esal e markets are situated at the
outskirts or outside the city limts. No doubt, the shifting of the shops of the
whol esell ers will cause sone hardships to sone individuals, but it is well settled that
public interest prevails over the private interests. Thus, in Friends Col ony
Devel opment Committee vs. State of Orissa AIR 2005 SC 1 (vide para 22) this Court
observed :

"The private interest stands subordinated to the public good"
8. Simlarly, in Sales Tax Oficer vs. Shree Durga Gl MIls, (1998) 1 SCC 572
(vide para 21) this Court observed

"Public interest nust override any consideration of private |oss or
gai n".



9. It is true that right to do business is a fundanental right guaranteed under
Article 19(1)(g) of the Constitution, but this right is subject to reasonable restrictions
under Article 19(6).

10. It may be nentioned that to test the reasonability of a restriction we have to
see the subject matter, extent of restriction, the nischief which it seeks to check, etc.
The reasonabl eness of the restriction has to be deternmined in an objective manner and
has to be seen fromthe point of view of the interest of the general public and not
nmerely fromthe point of view of the persons upon whomthe restrictions are inposed

vide Hanif Quareshi v. State of Bihar, AIR 1958 SC 731. Moreover, the inpugned

action of the authorities cannot be said to be unreasonabl e nerely because in a given
case, they may operate harshly, vide State of Gujarat v. Shantilal, AR 1969 SC 634
(vide Para 52). As observed by the Suprenme Court in Laxm Khandsari v. State of UP.

AR 1981 SC 873; Divert v. State of Qujarat, AR 1986 SC 1323; State of Madras v.

Row, 1952 SCR 597; Peerless v. Reserve Bank, AIR 1992 SC 1033; and Harakchand

v. Union of India, AIR 1970 SC 1453 etc., the nature of the right alleged to have been

i nfringed, the underlying purpose of the restriction inposed and the extent and

urgency of the evil sought to be renedi ed thereby, disproportion of the inposition
prevailing conditions at the tinme etc., are the relevant considerations for determnning

whet her the restriction is reasonable.

11. Further, as held in Jyoti Pershad v. Union Territory of Delhi, AIR 1961 SC
1602, the standard of reasonabl eness nust also vary fromage to age and be related to
the adjustnments necessary to solve the problens which communities face fromtine to
time. In adjudging the validity of the restriction the Court has necessarily to approach
the question fromthe point of view of the social interest which the State action intends
to pronote, vide Puthumma v. State of Kerala, AIR 1978 SC 771; P.P. Enterprises v.

Union of India, AIR 1982 SC 1016 and Jyoti Pershad v. Union Territory of Del hi

(supra), etc.

12. Judged by these standards the inmpugned action of the authorities cannot be
faulted on the ground of |ack of reasonableness. As stated in the counter-affidavits
filed in these cases, the existing whol esal e narkets have becone the cause of inmense
traffic congestion in the city, apart from causing di seases, pollution etc. Hence,
shifting the whol esale markets to the outskirts of the City or beyond is clearly
reasonabl e.

13. It nmust be renenbered that certain matters are by their very nature such as



had better be left to the adm nistrative authorities instead of Courts thensel ves
seeking to substitute their own views and perceptions as to what is the best solution to
the problem The present is clearly an instance where this Court should not interfere
with the steps taken by the respondents to resolve a pressing problem In matters of
policy the Courts have a limted role and it should only interfere with the sanme when it

is clearly illegal. That clearly is not the case here. The inpugned action is a salutary
step for undoing a mschief, which was crying out for redress for a long tinme, and it is

not illegal
14. As observed by the Suprene Court in Mhd. Hanif Qureshi v. State of Bihar
AR 1958 SC 731, the Court nust presune, that the |egislature understands and
correctly appreciates the need of its own people. The legislature is free to recogni ze
degrees of harm and nmay confine its restrictions to those where the need is deened to
be the clearest. In our opinion, the sane principle wiuld apply to executive action
al so, unless there is clear violation of a statute or a constitutional provision
15. In our opinion, the State should not be hanpered by the Court in dealing with
evils at their point of pressure. Al legislation, including delegated |egislation (such as
the kind we are exami ning) and executive action is essentially ad hoc. Since, socia
probl ens nowadays are extrenely conplicated, this inevitably entails special
treatnent for distinct social phenonmena. If legislation or executive action is to dea
with realities it nmust address itself to variations in society. The State nust, therefore,
be left with wide latitude in devising ways and nmeans of social control and
Regul ation, and the Court should not, unless conpelled by the law, encroach into this
field.
16. As Justice Frankfurter of the U S. Supreme Court observed in Amrerican
Federati on of Labour v. American Sash and Door Co., 335 US 538 (1949) :-
"Even where the social undesirability of a | aw may be convincingly
urged, invalidation of the law by a Court debilitates popul ar
Denocratic Governnent. Mst |laws dealing with social and econonic
problems are matters of trial and error. That which before trial appears
to be denonstrably bad rmay belie prophecy in actual operation. But,
even if alawis found wanting on trial, it is better that its defects should
be denonstrated and renoved by the | egislature than that the | aw
shoul d be aborted by judicial fiat. Such, an assertion of judicial power
defeats responsibility fromthose on whomin a denocratic society it
ultimately rests. Hence, rather than exercise judicial review Courts
should ordinarily allow legislatures to correct their own m stakes
wher ever possible.”
In our opinion the sane principle would apply to executive action too.

17. Simlarly, in his dissenting judgnent in New State Ice Co. v. Liebemann, 285

U S 262 (1932), M. Justice Brandeis, the cel ebrated Judge of the U S. Suprene



Court observed that the government nust be left free to engage in social experinents.
Progress in the Social Sciences, as in the Physical Sciences, depends on "a process of
trial and error" and Courts nust not interfere with necessary experinents.
18. Justice Brandeis al so observed : -

"To stay experimentation in things social and econonmic is a grave

responsibility. Denial of the right to experinent may be fraught wth
serious consequences to the Nation."

19. On the facts of the case, we are of the opinion that the appellants and ot her
whol esal e traders should shift to the whol esale markets at the outskirts or outside the

city limts of Gauhati.

20. If the markets are not constructed yet, they will be constructed by the
governnent, the nunicipalities and other authorities in consultation with the
representatives of the whol esale traders of Gauhati and allotnments nade within a
peri od of one year fromtoday. For this purpose a Conmittee shall be set up under the
Chai rmanshi p of the concerned Secretary of Governnent of Assam and havi ng

menbers fromthe representatives of the Gauhati nunicipality and other authorities,
and al so representatives of the associations of wholesellers of fruits and vegetabl es

and grains etc., as well as representatives fromthe electricity departnment, water
departnent, tel ephone department, police etc. This Conmittee shall forma rationa
plan for allotnment of the existing wholesale nmarkets inside the Gauhati city to the new

whol esal e market (which will be constructed, if has not already been constructed).

21. Al'l whol esellers inside Gauhati city shall be allowed to apply for all ot nent
for adequate land for the whol esale market at the outskirts of or beyond Gauhati city.
If such applications are made the sane will be decided in a fair and non-arbitrary
manner wi thout any pick and choose. The entire exercise including allotnents nust

be conpleted within one year fromtoday.

22. Wth the observati ons nade above, the appeals stand disposed of. No costs.

(Chandramaul i Kr. Prasad)
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RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).15141/2009

(From the judgenent and order dated 28/ 04/2008 in WP( C)
No. 8081/ 2005 of The H GH COURT OF GUWAHATI )

MD. MURTAZA & ORS. Petitioner(s)
VERSUS

STATE OF ASSAM & ORS. Respondent ( s)

(Wth appln(s) for c/delay in filing SLP, del etion of the nane of

respondent, perm ssi on to pl ace addl . docunent s on

record, i npl eadrment , PERM SSI ON TO BRI NG ADDL. FACTS and office

report)

WTH SLP(C) NO. 27497 of 2009
(Wth appln(s) for c/delay in filing SLP and exenption fromfiling
c/c of the inpugned judgnment and perm ssion and office report)

Dat e: 29/08/ 2011 These Petitions were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE MARKANDEY KATJU
HON BLE MR, JUSTI CE CHANDRAMAULI KR. PRASAD

For Petitioner(s) Jayant Bhushan, Sr. Adv.
Part hiv K Goswam , Adv.
.S. Hari haran, Adv.for

Raj i v Mehta, Adv.

. Mani sh Goswani, Adv.for
S Map & Co.

For Respondent (s) Nagendra Rai, Sr. Adv.
T. Mahipal, Adv.

Shant anu Sagar, Adv.
Ranj an Kumar Pandey, Adv.

For RR No.6 in
SLP 15141/ 2009

Vijay Hansaria, Sr.Adv.
Arun K. Sinha , Adv
Rakesh Singh, Adv.
Sumit Sinha, Adv.

Applicant in | A4
SLP 15141/ 2009

Pradip K. Ghosh, Sr. Adv.
Arun K. Sinha , Adv
Rakesh Si ngh, Adv.

Sumit Sinha, Adv.
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M. Avijit Roy, Adv.
Ms. Deepi ka CGhatowar, Adv.for
M s Corporate Law G oup

UPON hearing counsel the Court made the follow ng
ORDER



Del ay condoned.

The Application for inpleadnent is allowed.

Leave granted.

The Appeal s are disposed of in ternms of
Reportabl e signed order which is placed on the file.

costs.

No orders on the application for deletion of the
nane of respondent.

(Parveen Kr. Chaw a) (I'ndu Satija)
Court Master Court Master

[Reportabl e Signed Order is placed on the file]
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