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1. Leave granted.
2. The Appellant is a conpany incorporated under the
Conpani es Act, 1956, while the Respondent is a conpany

i ncorporated under the laws of the Republic of Korea with
its registered office at Seoul in Korea and its project

office at New Del hi.

2
3. On 12th April, 2006, the National H ghways Authority
of I ndi a, New Del hi ('NHAI) awar ded a contract to
Respondent , SSang Yong Engi neeri ng and Construction

Ltd., hereinafter referred to as "SSY", for the National

H ghways, Sect or Il Pr oj ect, Package: ABD- 11/ C 8,
upgradati on to Four Laning of Jhansi-Lakhnadon Section, KM

297 to KM 351 of NH 26 in the State of Madhya Pradesh.

t ot al contract anmount was 2,19, 01, 16, 805/ -. On
August , 2006, SSY ent er ed into a  Sub-Contract with
Appel | ant Conpany for carrying out the work in question.

The Work Order of the entire project was granted to the

t he

for

The
13th

t he

Appel l ant by the Respondent on back-to-back basis. Cl ause



13 of the Agreenment entered into between the Respondent and
the Appellant provided that 92% of all paynents for the

wor k done received by the Respondent from NHAI, would be

passed on to the Appellant. Cl auses 27 and 28 provided for
arbitration and t he gover ni ng | aw agr eed to was t he
Arbitration and Conciliation Act, 1996. On 31st Cct ober

2006, the Appellant furnished a Performance Bank Guarantee

for 6, 05,00, 000/ - to the Respondent and it al so invested
about 88. 15 crores in t he proj ect. Thr ee nor e Bank
Quar ant ees, totaling 5, 00, 00, 000/ -, for rel ease of

mobi | i zati on advance were al so furni shed by the Appell ant

on 29th May, 2009. On 22nd Sept enber, 2009, the Respondent
Conpany issued a notice of term nation of the Agreenent,
inter alia, on the ground of delay in perfornming the work

under the Agreenent.

4, On account of t he above, t he Appel | ant filed
application bef ore t he District and Sessi ons Judge
Nar si nghpur, Madhya Pr adesh, under Secti on 9 of

Arbitration and Conciliation Act, 1996, praying for interim
reliefs. A simlar application under Section 9 of

above Act was filed by the Appellant before the sanme Court

on 30th Decenber, 2009, al so for interim reliefs.
Utimtely, on 20t h May, 2010, t he di spute bet ween
parties was referred to arbitration in terns of

Agr eenent and a Sol e Arbitrator, M. GR East on

appoi nted by the Singapore International Arbitration Centre
on 20th May, 2010. On 4t h June, 2010, the Appellant filed an
application before the Sole Arbitrator under Section 17 of
the aforesaid Act being SIAC Arbitration No.37 of 2010,
inter alia, for the following reliefs :
a. restrain the SSY from encashi ng Performance
Bank Guar ant ee No. 101BGPG0O63040001 dat ed

31.10. 06 of Syndi cate Bank, Nehru Pl ace,
Del hi of 6.05 crores;

an
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t he

t he
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b. restrain the SSY from enchashi ng three Bank
Guar ant ees furni shed t owar ds t he
mobi | i zati on advance bearing nunbers 101
BGFG 091490001 of 1 Crore, 101 BGFG
091490002 of 1 Crore and 101 BGFG 091490003
of 3 Crores, totaling to 5 Crores;

C. direct SSY to release a sum of
144, 42,25,884/- along with the interest @
36%till realization of nationalized bank of
India for the aforesaid anount and keep it
alive till passing of the final Award

d. restrain SSY from renoving, shifting,
alienating or transferring in any nmanner
ei t her itself or t hr ough any of its

agent s/ enpl oyees, the plant, machineries,
equi pnents, vehicles and materials, in other
words naintain status-quo, till the passing
of the final arbitral award

e. grant any ot her appropriate interimneasures
of protection in favour of the Cross-
Cl ai mant/ applicant, which in the esteened
opi nion of this Hon'ble Tribunal are just
and proper in the facts and circunstance of
t he case;"

5. The Respondent al so filed an application under
Section 17 of the above Act before the Sole Arbitrator on

5th June, 2010, for interimreliefs. After considering both
the applications, the Arbitrator passed an interimorder on

29t h June, 2010, in the follow ng nanner

"1 The respondent is to imedi ately rel ease,
for use by the dainmant, the itens of plant,
machi nery and equi pnent  ( PME) nunber ed
1,5,7,8,10,19, 20,21, 22,23 and 32, as listed in

5

Annexure A (Machinery Details) of the dainmant’s
Application dated 5 June 2010.

2. The respondent is restrained fromcreating
any third party interest in, or otherw se
selling, |easing or charging, the PVME or other
assets presently located at the work site and/ or
the canp site and which are owned by the
respondent, wi thout the pernission of this
Tri bunal

3(i). The claimant is pernmitted to use the

aggr egat es, whi ch have been identified in
Annexure D (engineer’s Statenent of Materials at
Site for Septenber 2009) of the dainant’s
Application dated 5 June 2010 as a total quantity
of 274,580 cubic netres, for the carrying out of
the works in accordance with the ternms and



condi tions of the Miin Agreenent and the
Agreenment dated 13 August, 2006 between the
parties.

3(ii) The respondent is to give the C aimant
access to the aggregate stockpiles where the
abovenentioned quantity of material is currently
hel d.

The above interimorders are nade with the

obj ective of enabling the construction work on
the project to continue while the disputes

bet ween t he parties are resolved in these
arbitration proceedings (ref. Terns or Reference
dated 23 June 2010).

The parties have liberty at short notice, if any
of the above directions require clarification or
amendnent in order to ensure pr oper
i mpl enent ati on.

The respondent has |eave (until 6 July 2010) to

make a further application for the provision of

security by the claimant in relation to the PME

and aggregates."
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6. Aggri eved by the aforesaid interimorder passed by
the |l earned Arbitrator, the Appellant herein, which was the
respondent before the learned Arbitrator, filed Appeal No.2
of 2010 on 2nd July, 2010 before the learned District Judge,

Nar si nghpur, under Section 37(2)(b) of the Arbitration and

Conciliation Act, 1996, for setting aside the sane. On
behal f of t he r espondent it was cont ended in t he sai d
appeal t hat t he same was not mai nt ai nabl e bef ore t he

| earned District Judge, Narsinghpur, since the seat of the

arbitration pr oceedi ngs was in Si ngapor e and t he sai d
pr oceedi ngs wer e gover ned by t he | aws of Si ngapor e
Accepti ng t he submi ssi ons advanced on behal f of t he

respondent, the learned District Judge disnissed the appea
as not maintainable on 23rd July, 2010, w thout deciding the

matter on nerits.

7. The appel |l ant then nmoved G vil Revision No.304 of
2010, before the Hi gh Court on 26th July, 2010. The sane
was di smi ssed by t he Hi gh Court on 31st August , 2010

agai nst which the Special Leave Petition (now appeal) has

been fil ed.



8. Appeari ng for t he Conp:;ny, Ms. I ndu Mal hotr a,

| earned Seni or Advocate, subnitted that the stand taken on

behal f of the respondent that the PMEs had to remain on

site even in case of termination of the Agreenent, was
wi t hout any basi s, si nce after the  Agreenent dat ed 13th
August, 2006, the parties had agreed in the Meeting held on

23rd Septenber, 2006 that in case of termination of the

Agr eenent bet ween t he parties, t he r espondent woul d
transfer the PMEsS to the appellant. Ms. Mal hotra further
clarified that Clause 4 of the Agreenent related only to

t he PMES and not to t he aggr egat es, si nce it had been
admtted by the respondent that in case the aggregates were

not nmade available to them they could buy the sane from

t he open narket. It was further clarified that there were

only t wo machi nes out of 35 machi nes whi ch formed t he
subj ect matt er of t he interim appl i cation, i.e., Hot mi x

Pl ant and Crusher, which were in the possession of t he
appel l ant and the val ue thereof woul d be approxi mately 7
crores and a sum of 7.20 crores had al ready been deducted

by the respondent towards the repayment of the Arab Bank

Loan for the said PMEs. Ms. Mal hotra submitted that it was

incorrect to say that the Project was stopped because of

the Stay Order passed by this Court as the respondent had

further subcontracted t he 8wor k to Khar a and Tar akunde
Infrastructure Pvt. Ltd., Randin Utratech Pvt. Ltd. and

ot hers. Ms. Mal hotra contended that apart fromthe Hotm x

Pl ant and Crusher all the remai ning PVEs had been renoved

by the respondent after the passing of the order 29th June,

2010.

9. On the question of the applicable law in respect of

the arbitral proceedings, Ms. Mal hotra contended that the



Arbitration and Conciliation Act, 1996, enacted in India is

the applicable |aw of arbitration. Ms. Mal hotra subnitted
t hat in terns of t he Agr eenent arrived at bet ween
parties, it is only the Indian | aws to which the Agreenent

woul d be subj ect ed. She pointed out that C ause 28 of the
Agreenent provides that the Agreenent would be subject to

t he | aws of I ndi a and t hat during t he peri od
arbitration, t he perf or mance of t he Agr eenent woul d

carried out without interruption and in accordance with its

terns and provi si ons. Accordingly, havi ng explicitly

agreed that the Agreenent would be subject to the | aws of
India, fromthe very comencenent of the arbitration till

its conclusion, the |aw applicable to the arbitrati on would

be the Indian | aw In other words, all interimneasures
sought to be enf orced woul d necessarily have to be
9

accordance with Sections 9 and 37(2)(b) of the 1996 Act.

10. Ms. Mal hotra subnmitted that O ause 27.1, which forns
part of Cl ause 27 of t he agr eenent, whi ch is t he
arbitration cl ause, provi des t hat t he proceedi ngs of

arbitration shall be conducted in accordance with the SIAC

Rul es. In other words, the provisions of SIAC Rules woul d
appl y only to t he arbitration pr oceedi ngs, but not to
appeal s from such proceedi ngs. Ms. Mal hotra subnitted that

the right to appeal froman interimorder under Section
37(2)(b) is a substantive right provided under the 1996 Act

and was not governed by the Sl AC Rul es.

11. Ms. Mal hotra also urged that Rule 1.1 of the SIAC
Rul es, which, inter alia, provides that where the parties
agreed to refer their disputes to the SIAC for arbitration,
it would be deened that the parties had agreed that such

arbitration woul d be conducted in accordance with the SlIAC

t he

of

be



Rul es. If, however, any of the SIAC Rules was in conflict

with a mandat ory provi si on of t he appl i cabl e law  of
arbitration fromwhich the parties could not derogate, that

provision fromthe applicable |l aw of the arbitration shal

prevail . Ms. Mal hotra subnmitted tgat Rul e 32 of the SIAC

Rul es is one of such Rules which provides that if the seat

of arbitration is Singapore, then the applicable |aw of

arbitration under t he Rul es woul d be t he I nternationa
Arbitration Act , 2002, of Si ngapor e. However , Secti on
37(2) (b) of t he 1996 Act bei ng a substantive and non-

der ogabl e provision, providing a right of appeal to parties

from a deni al of an interim nmeasur e, such a provi si on
protects the interest of parties during the continuance of

arbitration and as a consequence, Rule 32 of the SIAC Rul es

whi ch does not provide for an appeal, is in direct conflict

with a mandat ory non- der ogabl e provi si on cont ai ned in

Section 37(2)(b) of the 1996 Act.

12. Ms. Mal hotra then went on to submt that Part | of

the 1996 Act had not been excluded by C ause 27 of the

Agreenment and the 1996 Act woul d, therefore, apply to the

sai d Agr eenent . Ms. Mal hotr a submitted t hat in t he
decision of this Court in Bhatia International Vs. Bulk

Trading S. A [(2002) 4 SCC 105], which was reiterated in

Venture G obal Engg. Vs. Satyam  Conput er Servi ces Ltd
[(2008) 4 SCC 190] and Citation Infowares Ltd. Vs. Equi nox

Corporation [(2009) 7 SCC 220], it has been clearly held

that where the operation of Part | of the 1?96 Act is not

expressly excluded by the arbitration clause, the said Act

woul d apply. In any event, in the instant case, C ause 28

of t he Agr eenent expressly provi des t hat t he Agr eenent
woul d be subject to the laws of India and that during the

period of arbitration the parties to the Agreenent woul d



carry on in accor dance with t he terns and condi tions
cont ai ned t her ei n. Accordingly, on account of t he
application of Part | of the 1996 Act, the Internationa

Arbitration Act , 2002 of Si ngapor e woul d have no
application to the facts of this case, though, the conduct

of the proceedings of arbitration would be governed by the

S| AC Rul es.

13. Ms. Mal hotra urged that the High Court had erred in

comng to the conclusion that since under C ause 27 of the

Agr eenent , t he parties had agr eed t hat t he arbitra
proceedi ngs woul d be conducted in accordance with the Sl AC

Rul es and by virtue of Rule 32 thereof, the jurisdiction of

the Indian Courts stood ousted. Ms. Mal hotra urged that

the Hi gh Court had failed to appreciate the provisions of

Cl ause 28 of t he Agr eenent whil e arriving at such a
concl usi on. Ms. Mal hotr a reiterated her earlier
submi ssions that Rule 32 of the SI?C Rules is subject to

Rule 1.1 thereof which provides that if any of the said

Rules was in conflict with the mandatory provision of the

applicable law of the arbitration, fromwhich the parties

could not der ogat e, t hat provi si on shal | prevail . Mb.

Mal hotra subnmitted that the finding of the Hi gh Court being

contrary to the provisions agreed upon by the parties, such

finding was liable to be set aside. Ms. Mal hotra subnitted

that the very fact that the respondents had approached the

District Court, Nar si nghpur, in India and had filed an
application under Section 9 of t he 1996 Act t her ei n,

i ndi cated t hat t he r espondent al so accepted t he
applicability of the 1996 Act. Ms. Mal hotra pointed out

that in the application the respondent has indicated as

follows :

"That, the work of Contract, which was executed



between the petitioner and respondent is well
within the jurisdiction of this Hon' ble Court at
Nar si nghpur . Thus, this Hon’ ble Court has
jurisdiction to pass an order on this application
under Secti on 9 of the Arbitration and
Conciliation Act, 1996."

14. Ms. Mal hotra urged that having regard to Section 42
of the 1996 Act, it is in the District Court of Narsinghpur

where the application under Section 9 of the Arbitration
1

and Conciliation Act, has been filed which has jurisdiction

over the arbitral proceedings at all stages. Ms.

poi nted out that the H gh Court had erroneously held that

Secti on 42 was not appl i cabl e to an appeal
appl i cabl e only for filing an appl i cation,
appreciating the wordi ngs of Section 42 which provides that

Courts shal | have jurisdiction over t he
proceedi ngs al so. Ms. Mal hotra urged that with regard to

the said findings of the H gh Court, the order inpugned was

liable to be set aside.

15. Ms. Mal hotr a submitted t hat t he st and
respondent that in view of clause 27 of the Agreenment, the

| aw governing the arbitral proceedi ngs would be the Sl AC

Rul es, was not tenable, in view of Cl ause 28 which w thout

any anbi guity provides that the Agreement woul d be subject

to t he | aws of I ndi a and t hat during t he
arbitration the parties to the Agreenent would carry on, in

accordance with the terms and conditions contained therein.

Accordingly, it is the Arbitration and Conciliation Act,

1996, which would be the proper |aw or the | aw governing

the arbitration.

16. Ms. Mal hotra submitted that apparently there was a
ni sconception in the nminds of the | earned Judges of the

H gh Court as to the concept of the ‘proper law , of the

Mal hotr a

and

wi t hout

arbitral

of

peri od

was

t he
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Arbitration Agreenent and the ‘Curial Law governing the

conduct and pr ocedure of t he ref erence. Ms. Mal hotr a
submitted that while the proper |aw of the Arbitration
Agr eenent gover ns t he | aw whi ch woul d be appl i cabl e in

deciding the disputes referred to arbitration, the Curial

law is the | aw which governs the procedural aspect of the

conduct of the arbitration proceedi ngs. It was urged that
in the instant case while the proper law of the arbitration

woul d be the Arbitration and Conciliation Act, 1996, the

Curi al | aw woul d be t he SI AC Rul es of Si ngapor e. Ms.
Mal hotr a submitted t hat t he sai d di fference in t he t wo
concepts had been consi der ed by this Court in Suni t ono

Heavy Industries Ltd. Vs. ONGC [(1998) 1 SCC 305] and NTPC

Vs. Singer [(1992) 3 SCC 551], in which the question for

deci si on was what woul d be t he | aw gover ni ng t he
arbitration when the proper |aw of the contract and the

Curial |aw were agreed upon between the parties. In the
said cases this Court observed that in nmany circunstances

the applicable | aw woul d be the sane as that of the proper

| aw of contract and the Curial |aw, but ia was not uncommon

to encounter the incunbent Curial law in cases where the

parties had made an express choice of arbitration in
jurisdiction which was different fromthe jurisdiction with

whi ch the contract had the closest real connection

17. Ms. Mal hotra subnitted that in the absence of any

express choice, the proper |law of the contract would be the

pr oper | aw of t he Arbitration Agr eenent . Ms. Mal hotr a
submitted that in the instant case, adnittedly the proper

| aw of contract is the law of India and since the parties

have not expressly made any choi ce regardi ng t he
gover ni ng t he Arbitration Agr eenent , t he pr oper | aw
contract, namel vy, t he Arbitration and Conci liation Act,

1996, would be the proper |aw of the Arbitrati on Agreenent.

| aw

of



Ms. Mal hotr a ur ged t hat ultimately t he right to appea
which is a substantive right under the 1996 Act woul d be

gover ned by t he said Act and the i nst ant appeal , is
therefore, liable to be allowed, and the order of the High

Court, inpugned in the appeal, was liable to be set aside.

18. Wthin the fact situation indicated on behalf of the

appel I ant, M . Dhar nendr a Raut r ay, | ear ned Advocat e
appearing for the respondent Conpany, subnitted tgat t he

i ssues involved in the present appeal were (i) whether the

I ndi an Courts woul d have jurisdiction to entertain an
appeal under Section 37 of the Arbitration and Conciliation

Act, 1996, against an interimorder passed by the Arbitral

Tribunal with its seat in Singapore; (ii) Whether the "l aw

of arbitration” would be the International Arbitration Act,

2002, of Si ngapor €; and (i) whet her t he "Curi al | aw'

woul d be the | aws of Singapore?

19. M. Rautray subnmitted that apparently on the alleged

failure of the appellant to conplete the work awarded under

the contract within the stipulated period of 30 nonths from

the date of commencenent of the work, the respondent had to

give an undertaking to the National H ghways Authority of

I ndi a by way of a Suppl enent ary Agr eenent dat ed 11th
February, 2009, to achieve a nonthly rate of progress of

wor kK, failing whi ch t he aforesaid authority woul d be
entitled to exerci se al | its rights under t he mai n
agreenent and even to ternminate the sane with i medi ate

ef fect. M. Rout r ay submitted t hat on account of t he
failure of the appellant to live up to its conmitnents, the

r espondent who had suffered heavy fi nanci al | oss and

damages on account of such br each, i ssued notice of
1



term nation on 22nd Septenber, 2009, pursuant to C ause 23.2

of the Agreenent.

20. Thereafter, the parties entered into settlenent talks,

as provided for in Cause 26 of the Agreement and signed

the m nutes of the neeting dated 28th Septenber, 2009.

settl enent tal ks bet ween t he parties havi ng failed,
respondent/cl ai mant, invoked C ause 27 of the Agreenent for

reference of the disputes to arbitration in accordance with

the Singapore International Arbitration Centre Rules (SIAC

Rul es) . The respondent/claimant filed a Statenent of Cl aim

on 16th August, 2010, before the Sole Arbitrator, M. G aham

Easton, claimng a sum of 221, 36,91,097/- crores fromthe
appel I ant . Both the parties filed applications before the

| earned Arbitrator seeking interimrelief under Rule 24 of

the SIAC Rules on 5th June, 2010. In their application for

interim relief under Rul e 24 of t he SI AC Rul es

respondent, inter alia, prayed for release of all plants,

The

t he

t he

machi neri es and equi prrent bel ongi ng to t he respondent;

i njunction agai nst the appellant fromrenoving all plants,
machi neri es, equi pnent, nmaterials, aggregates, etc., owned

by the respondent fromthe work site and/or canp site; a

restraint or der agai nst t he appel | ant from creating
1

third party interest or otherw se sell, |ease, charge the

pl ant s, machi neri es, equi prent , mat eri al s, etc., at

work site and/or canp site and to pernit the respondent to
use the PMEs and materials, aggregates, etc., for carrying
out the works in accordance with the terns and conditions

of the main Agreenent and the Suppl enmentary Agreenent dated

13t h August, 2006

21. The Sole Arbitrator appointed by the SIAC by its
order dat ed 29th  June, 2010, directed the appel |l ant

inter alia, release for use by the respondent all plants

any

t he

to,



and equi prent . The appel | ant was al so restrai ned from
creating any third party interest, or otherwi se to dea

with the properties at the work site and/or canp site and

permt t he respondent to use the aggregates of a tota
quantity of 27,580 cubic netres for carrying out the works.

The Sole Arbitrator, while dealing with the applications

filed by both the parties under Rule 24 of the SIAC Rul es,

al so recorded that the interimorders were being nmade with

the object of allow ng the construction work on the project

to conti nue whil e t he di spute bet ween t he parties wer e
resolved in these arbitration proceedings and in order to

ensure that the progress of the project was not hanpered,
1

while the parties waited for the outcome of the arbitration

pr oceedi ngs.

22. M. Routray subnmitted that the appeal filed by the

appel | ant bef ore the District Court, Narasinghpur, under
Section 37 of the Arbitration and Conciliation Act, 1996

agai nst the abovenentioned order of the | earned Arbitrator

dated 29th June, 2010, was dism ssed on 23rd July, 2010, on

t he ground of mai ntai nability and | ack of jurisdiction
The Cvil Revi si on filed agai nst t he sai d order was
di smi ssed by the Madhya Pradesh High Court by its order

dat ed 31st August, 2010. Whi | e di smi ssing the Revision, the

Hi gh Court, inter alia, observed that under C ause 27.1 of

t he Agr eenent , t he parties had agr eed to resol ve their
di spute under the provisions of SIAC Rul es which expressly

or, in any case, inpliedly also adopted Rule 32 of the said

Rul es whi ch categorically i ndi cates t hat t he law  of
arbitration under the said Rules would be the Internationa

Arbitration Act, 2002, of Singapore. The Speci al Leave
Petition, out of which the present appeal arises, has been

filed by the appellant against the said order dated 31st



August, 2010.

23. M. Routray further submitted that the parties had
inter alia, agreed that the seat of arbitration would be
Si ngapor e and t hat t he arbitration pr oceedi ngs woul d be

continued in accordance with the SI AC Rul es, as per d ause

27.1 of the Agreenent. It was al so agreed that the proper
law  of t he agreement/ contract dat ed 13th August , 2006
bet ween t he appel | ant and t he r espondent woul d be t he

Indian | aw and the proper law of the arbitrati on would be

t he Si ngapore | aw.

24. M. Rout r ay submitted t hat an application under
Section 9 of the 1996 Act was filed before the District

Court on 30th Decenber, 2009, prior to t he date of
i nvocation of the arbitration proceedi ngs and before the

Curial law, i.e., the Singapore |aw, becane operative. On
the said application, the District Judge by his order dated

10t h March, 2010, directed the applicant to subnit its case

before the Arbitrator at Singapore. M. Routray pointed

out that in the present case, the parties had expressly

chosen the applicable laws to each | egal disposition while

entering into the Agreement dated 13th August, 2006. M.
Rout r ay submitted t hat t he parties had expressly agr eed

that the proper |aw of the contract would be the |Indian

2
Law, t he pr oper | aw of t he arbitration woul d be t he
Si ngapor e I nt ernati onal Arbitration Act, 2002 and t he
Curi al | aw woul d be Si ngapor e | aw, si nce t he seat of
arbitration was in Singapore. M. Routray subnmitted that

as observed by this Court in Sunmitono Heavy |ndustries Ltd.

Vs. ONGC Ltd. & Ors. [(1998) 1 SCC 305], the Curial |aw,

besi des determ ning the procedural powers and duties of the
Arbitrators, woul d al so determ ne what judicial renedies

are avail abl e to t he parties, who wi shed to apply for



security for costs or for di scovery or who

chal  enge the Award once it had been rendered and before it

was enforced

25. As to the filing of Application under Section 9 by

t he appel |l ant before the District Court at Narsinghpur, M.
Routray subnmitted that the H gh Court had correctly held

that the proceedings had been initiated by the parties in

t he Court of Di strict Judge, Nar asi nghpur

mat t er was referred to the Arbitrator and the sane

Wi

bef

shed

ore

deci ded t aki ng into consi deration such ci rcunst ances

However, once the dispute was referred to the Arbitrator,
t he parties could not be permitted to deviate from
express terns of the Agreenent under which the SIAC Rul es

2

came into operation.

26. M. Routray subnmitted that the Section 9 application
had been filed before the Curial |aw becane operative and

in view of the agreenent between the parties the Indian
Arbitration and Conciliation Act, 1996, would not apply to
the arbitrati on proceedi ngs and the same woul d be gover ned

by the Singapore | aws.

27. M. Rout r ay t hen pr oceeded to t he next
question as to whether choice of the "seat of arbitration"

by the parties confers exclusive jurisdiction on the Courts

of the seat of arbitration to entertain matters arising out

of the contract. Learned counsel submitted that choice of

the seat of arbitration enmpowered the courts within the

seat of arbitration to have supervisory jurisdiction over

such arbitration. M . Rout r ay has referred
deci si ons of Engl i sh Courts whi ch had laid

proposition that even if the arbitrati on was governed by

i mpo

to

down

rtant

vari ous

t he

to

t he

was

t he



t he law  of anot her country, it woul d not entitle t he
objector to mount a challenge to the Award in a country
other than the seat of arbitration. It is not necessary to

refer to the said judgnents for a decision in this case
2

28. M. Rout r ay subnitted t hat the  decision of this
Court in NTPC Vs. Si nger (supra) rel ates to t he
applicability of the Indian Arbitration Act, 1940, and the

Foreign Awards (Recognition and Enforcenment) Act, 1961, to

a foreign award sought to be set aside in India under the

provi sions of the 1940 Act. It was subnmitted that the said

deci si ons have no relevance to the question raised in the

present case which raises the question as to whether the

I ndi an Courts woul d have jurisdiction to entertain an
appeal under Section 37 of the 1996 Act against an interim

order of the Arbitral Tribunal, despite the parties having

expressly agreed that the seat of arbitration would be in

Si ngapore and the Curial law of the arbitration proceedings

woul d be the | aws of Singapore. Once again referring to

the decision in the NTPC case, M. Routray subnitted that

i n paragraph 46 of the judgment, this Court had, i nter
alia, observed that Courts would give effect to the choice

of a procedural |aw other than the proper |aw of contract

only wher e t he parties had agr eed t hat t he matters of

procedure should be governed by a different system of |aw

M. Rout r ay submitted t hat in t he above- nenti oned case
this Court was dealing with a challenge to a "domestic

award" and not a "foreign award". Section 9(b) of the

For ei gn Awar ds (Recogni tion and Enf or cenment) Act, 1961

provi des that the said Act would not apply to an award,
al t hough, nade outside India, but which is governed by the
| aws of India. Accordingly, all such awards were treated

as donestic awards by the 1961 Act and any challenge to the



said award, could, therefore, be brought only under the

provi sions of the 1940 Act. M. Routray further submitted
that the law of arbitration in the NTPC case (supra) was

I ndian | aw as opposed to the facts of the present case,

where the parties had agreed that the law of arbitration

woul d be t he I nt ernati onal Arbitration Act, 2002
Si ngapor e.
29. M. Routray urged that by virtue of C ause 27 of the

Agreenment dated 13th August, 2006, and by accepting the SIAC

Rul es, t he parties had agr eed t hat Par t I of
Arbitration and Conciliation Act, 1996, would not apply to

t he arbitration pr oceedi ngs t aki ng pl ace in Si ngapor e.
According to M. Routray, the said decision was reiterated

in the Terns of Reference that the arbitration proceedings

woul d be governed by the |Iaws of Singapore. M. Routray
further urged that even in the decisionzrelied upon by the

appellant in the case of Bhatia International, this Court

had held that parties by agreenent, express or inplied,

could exclude all or any of the provisions of Part | of the

1996 Act. Consequently, in Bhatia International this Court

had held that exclusion of Part | of the 1996 Act could be

by virtue of the Rules chosen by the parties to govern the

arbitration proceedi ngs.

30. As far as applicability of Section 42 of the 1996
Act is concerned, the Jabal pur Bench of the Madhya Pradesh

H gh Court had held that by express agreenent parties had
ousted the jurisdiction of the Indian Courts, while the
arbitration proceedi ngs were subsisting. Accordingly, the

jurisdiction of the Indian Courts stood ousted during the

subsi st ence of the arbitration proceedi ngs and

accordingly, it is only the aws of arbitration as governed

of

t he



by t he SI AC Rul es which  woul d govern the arbitration

proceedings along with the procedural |aw, which is the | aw

of Si ngapore.

31. In or der to appreci ate t he controversy t hat
arisen regardi ng t he applicability of t he provi si ons
Part | of the Arbitration and Concilia;ion Act, 1996, to

t he pr oceedi ngs bei ng conduct ed by t he Arbitrator
Si ngapore in accordance with the SIAC Rules, it would be

necessary to |l ook at the arbitration clause contained in

t he agr eenent ent er ed into bet ween t he parties on
August , 2006. Cl ause 27 of the Agreement provides

arbitration and reads as follows :

"27. Arbitration

27.1 Al'l disputes, differences arising out of
or in connection with the Agreenment shall be
referred to arbitration. The arbitration
proceedi ngs shall be conducted in English in

Si ngapore in accordance wth the Si ngapor e

International Arbitration Centre (SIAC) Rul es as
in force at the time of signing of this

Agr eenent . The arbitration shall be final and
bi ndi ng.
27.2 The arbitration shall take place in

Si ngapore and be conducted in English | anguage.

27.3 None of the Party shall be entitled to
suspend the perfornmance of the Agreenent nerely
by reason of a dispute and/or a dispute referred
to arbitration."

32. Cl ause 28 of the Agreenent describes the governing

| aw and provides as follows :

"This agreenent shall be subject to the | aws of
I ndi a. During the period of arbitration, the
performance of this agreenent shall be carried on
without interruption and in accordance with its
ternms and provisions."

2

33. As will be seen from d ause 27.1, the arbitration

proceedings are to be conducted in Singapore in accordance

has
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with the SIAC Rules as in force at the time of signing of
t he agreenent. There is, therefore, no anbiguity that the
procedural law with regard to the arbitration proceedi ngs,

is the SI AC Rul es.

34. Cl ause 27.2 nmakes it cl ear t hat t he seat of
arbitration would be Singapore.

35. What we are, therefore, left with to consider is the

question as to what would be the I aw on the basis whereof

the arbitral proceedings were to be decided. In our view,

Cl ause 28 of t he Agr eenent provi des t he answer . As
i ndi cated her ei nabove, Cl ause 28 i ndi cates t hat t he
governing |l aw of the agreenent would be the | aw of India,

i.e., t he Arbitration and Conci liation Act, 1996. The
| earned counsel for the parties have quite correctly spelt

out t he di stinction bet ween t he " pr oper | aw' of t he
contract and the "curial law' to deternmine the [aw which is

to govern the arbitration itself. While the proper lawis

the | aw whi ch governs the agreenent itsglf, in the absence

of any other stipulation in the arbitration clause as to

whi ch | aw woul d appl y in respect of t he arbitra
pr oceedi ngs, it is now well-settled that it is the

gover ni ng t he contract whi ch woul d al so be t he
applicable to the Arbitral Tribunal itself. Clause 27.1
makes it quite clear that the Curial |aw which regul ates

the procedure to be adopted in conducting the arbitration

woul d be the SIAC Rul es. There is, therefore, no anbiguity

t hat t he SIAC Rules woul d be t he Curi al | aw of
arbitration proceedi ngs. It al so happens that the parties

had agr eed to make Si ngapor e t he seat of arbitration

Clause 27.1 indicates that the arbitration proceedings are

to be conducted in accordance with the Sl AC Rul es.

| aw

| aw

t he

The



i medi at e question which, therefore, arises is whether in

such a case the provisions of Section 2(2), which indicates

that Part | of the above Act would apply, where the place

of arbitration is in I ndi a, woul d be a bar to t he
i nvocation of the provisions of Sections 34 and 37 of the

Act, as far as the present arbitral proceedi ngs, which are

bei ng conducted in Singapore, are concerned.

36. In Bhati a I nt ernati onal (supra), wherein whil e
considering the applicability of Part ; of the 1996 Act to

arbitral proceedings where the seat of arbitration was in

India, this Court was of the viewthat Part | of the Act

did not automatically excl ude al | foreign arbitra
pr oceedi ngs or awar ds, unl ess t he parties specifically

agreed to exclude the sane.

37. As has been pointed out by the | earned Single Judge
in the order impugned, the decision in the aforesaid case
woul d not have any application to the facts of this case,
i nasnuch as, the parties have categorically agreed that the
arbitration proceedings, if any, would be governed by the
SIAC Rules as the Curial |aw, which included Rule 32, which
categorically provides as follows :

"Where the seat of arbitration is Singapore, the

| aw of the arbitration under these Rules shall be

the International Arbitration Act (Cap. 143A,

2002 Ed, Statutes of the Republic of Singapore)
or its nodification or re-enactnent thereof."

38. Havi ng agr eed to t he above, it was no | onger

avai l able to the appellant to contend that the "proper |aw'

of t he agr eenent woul d appl y to t he arbitration
pr oceedi ngs. The decision in Bhatia International Vs. Bul k
Tradi ng S. A [ (2002) 4 SCC 105] , whi ch was appl i ed

3



subsequently in the case of Venture G obal Engg. Vs. Satyam

Conput er Servi ces Ltd. [ (2008) 4 SCC 190] and Ctation
Infowares Ltd. Vs. Equinox Corporation [(2009) 7 SCC 220],

woul d have no application once the parties agreed by virtue

of Cl ause 27.1 of t he Agr eenent t hat t he arbitration
proceedi ngs woul d be conducted in Singapore, i.e., the seat

of arbitration would be in Singapore, in accordance with

the Singapore International Arbitration Centre Rules as in

force at the tinme of signing of the Agreenent. As noticed
her ei nabove, Rule 32 of the SIAC Rul es provides that the

| aw of arbitration would be the International Arbitration

Act, 2002, where the seat of arbitration is in Singapore.

Al 't hough, it was pointed out on behalf of the appellant

that in Rule 1.1 it had been stated that if any of the SIAC

Rul es was in conflict with the nmandatory provision of the

applicable law of the arbitration, fromwhich the parties

coul d not der ogat e, t he sai d mandat ory provi si on woul d
prevail, such is not t he case as far as t he pr esent
proceedi ngs are concer ned. In the instant case, Section

2(2) of the 1996 Act, in fact, indicates that Part | would

apply only in cases where the seat of arbitration is in

I ndi a. This Court in Bhatia International (supra), while

consi dering t he sai d provis;on, hel d t hat in certain
situations the provision of Part | of the aforesaid Act

woul d apply even when the seat of arbitration was not in

I ndi a. In t he i nst ant case, once t he parties had
specifically agreed that the arbitration proceedi ngs woul d

be conduct ed in accor dance with t he SIAC Rules, whi ch
includes Rule 32, the decision in Bhatia International and

t he subsequent decisions on the sane |ines, would no | onger

apply in the instant case where the parties had willingly

agreed to be governed by the SIAC Rul es.

39. Wth regard to t he ef f ect of Secti on 42 of t he



Arbitration and Conciliation Act, 1996, the sane, in our
vi ew was applicable at the pre-arbitral stage, when the
Arbitrator had not al so been appoi nt ed. Once t he

Arbitrator was appointed and the arbitral proceedi ngs were

commenced, the SIAC Rul es becane applicabl e shutting out
the applicability of Section 42 and for that matter Part
of t he 1996 Act , i ncl udi ng t he right of appeal under

Section 37 thereof.

40. We are not, therefore, i nclined tointerfere with

the judgnent under appeal and the appeal is accordingly

dism ssed and all interimorders are vacated
3
41. There will be no order as to costs.

( CYRI AC JOSEPH)
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