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1. These two appeal s, by special |eave, can be disposed of
by a conmmon judgment as they chall enge the judgnent and order

dat ed 14/3/2005 passed by the Madras High Court in Crinina

Appeal No. 130 of 1997 filed by Swam Kannu, Basavar aj ,

Kumar an, Kanagaraj and Gnhanapazham (original accused 1 to 5
respectively) who are hereinafter referred to as "Al" to "A5"

respectively for convenience.
2. In Sessions Case No. 151 of 1993, Al to A5 were charged

for of fence puni shabl e under Section 147 of the IPC

A4 were charged for of fence puni shabl e under Section 148 of

the | PC A2 to A5 were charged for offence punishabl e under
Secti on 341 of t he I PC. Al was char ged for
puni shabl e under Section 149 read with Section 341, offence

puni shabl e under Secti on 109 read with section
of fence puni shabl e under Section 109 read with Section 302 of

the | PC A4 was charged for offence puni shabl e under Section
324 of the | PC. A2, A3 and A5 were charged for offence

puni shabl e under Section 149 read with Section 324 of the

A2 and
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I PC. A2, A3 and A5 were charged for offence puni shabl e under

Section 323 of t he | PC. A2 was char ged for of fence
puni shabl e under Section 302 of the |IPC. A3, A4 and A5 were
charged for offence punishabl e under Section 149 read with

Section 302 of the I PC.

3. The case of the prosecution needs to be narrated in
brief.
4. A2 to A5 are the sons of Al. PW 1 Pandurangan is the

younger brother of deceased Ranganat han, who was a forner
Menber of Legislative Assenbly. He was a nenber of ADW

political party. He used to, inter alia, run arice mll.
Al to A5 were residing at Dharmapuri while the deceased was a

resi dent of Madhi konpal ayam Vil | age. The rel ati ons between

t he accused and the deceased were strained.

5. On 11/11/1992 at about 7.30 p.m PW1 Pandurangan, PWA4

Jabbar and one Nanj appan were sitting near a bus stop at

Dhar mapuri . The deceased was al so present. On seeing A2

t he deceased asked PW 1 to go and col | ect donati on for
organi zing a nmeeting at Dharmapuri in connection with the

visit of a Mnister. A2 refused to pay the ampbunt and nade

sonme di sparagi ng remarks about the deceased. The deceased got

annoyed and told him that i f he is not willing to pay
donation he may not pay but he should not make such comments.

A2 persisted in nmaking comments and told the deceased that he

will finish himone day. PW1 intervened in the quarrel

Thereafter, the deceased and PW1 got into a car and went to

Madhi konpal ayam They alighted near the rice mll. They
wer e discussing about the ensuing marriage of PW1's son. At
about 1.15 p.m PW1 came out of the rice mll and saw Al to

A5 coming fromthe east. On seeing PW1, A2 to A5 held his

hands and Al instigated others to kill him A4 beat PW1

with a cycle chain on his head, back of chest and |left side



of the wi st. The ot hers beat hi mw th hands.

al arm The deceased cane out of t he

intervened. Al instigated his sons to kill him
A3 to A5 held the hands of the deceased and A2 stabbed the

deceased on the |l eft side of his chest.

down and all the accused ran away.

rice

PW1 raised
mll and

Ther eaf t er

The deceased f el

PW1 to PW3 and PW5

rushed to t he pl ace and renoved t he deceased to

t he

Governnent Hospital Dharnmapuri where he was decl ared dead.

PW1 then went to Dharnmapuri Police Station and | odged his

FI R (Ex. P-1). A2 was arrested on 19/ 11/ 1992. A3

was

arrested on 20/ 11/ 1992. The ot her accused surrender ed
After conpl eti on of t he i nvestigation t he accused W
ere

charged as aforesaid.

6. In support of its case, the prosecution exam ned as nmany

as 21 Wi t nesses. Al deni ed al | t he i ncrimnating
circunstances and stated that a fal se case was foisted on

hi m Version of A2 as evident from his statenment under

Section 313 of the Code of Criminal Procedure (for short,

"theHe Code"), is i mport ant and needs to be stated

admtted that there was a dispute between his famly and the

famly of the deceased

different political parties.

ask for any donat i on from A2. Donat i on
y a

candi dat e from t he political party to

d
bel onged and A2 made a remark that the anount, which has
al ready been collected, can be utilized for the neeting and

t he deceased shoul d not use such tactics.
situation in Madhi konpal ayam vil | age was tense.

going to his father’s house he learnt that he and his famly
menbers were going to be beaten up by persons belonging to

the deceased’ s political party and that at 9.30 p.m they are

The deceased and Al bel onged to

According to him PW1 did not

was asked b

whi ch t he decease

On 11/11/1992 the

When he was



going to burn tyres and throw themon their rice mll. He,
therefore, asked his father and other menbers of his famly

to | eave the house and take shelter at a different place.

Whil e he was proceeding to Tirupathur Road, A3 was attacked

by PW1 with a stone. A3 ran away fromthe place. On seeing
him PW1, PW3 and two others held himand dragged hi m

towards the mill and threatened himthat he is going to be

tied and thrown into fire. According to A2 in order to

escape fromtheir attack and save his life, he took out a

penkni fe, which was in his key bunch, and stabbed generally

with it without targeting anybody or any part of the body

and, thereafter, ran to Madhi konpal ayam Police Station and

surrender ed. A3 was at the Police Station. A conpl ai nt was
given to the Police Oficer about the burning of his rice

mil but t he Pol i ce Oficer did not record the said
conpl ai nt . He al so stated that the henchnen of the deceased

damaged their properties, but the police did not take any

action agai nst them because they belonged to a particul ar

political party. The police acted in a biased nmanner and

inplicated all his famly menbers in this case. He deni ed

that Al instigated A4 to beat PW1 with a cycle chain. He did
not handover knife (MO -1) to the police. A3 filed a witten

statenent and took a simlar stand.

7. The trial court held AL to A5 guilty under Section 147

of t he | PC and sent enced each one of t hem to simpl e
i mprisonnent for one year. Al was found guilty under Section

302 read with Section 109 of the IPC and sentenced to life

i mpri sonment . A2 was found guilty under Section 148 of the

| PC and sentenced to 18 nonths sinple inprisonnent. A2 was
found guilty under Section 302 of the |IPC and sentenced to

life inprisonment. A2, A3 and A5 were found guilty under

Section 341 of the |IPC. Each one of them was sentenced to 2

weeks sinple inprisonnent. A3, A4 and A5 were found guilty

under Section 302 read with Section 149 of the | PC and each



one of them was sentenced to life inprisonnent. Al was found

not guilty of offence punishable under Section 341 read with

Section 149 of the I PC and Section 324 read with Section 109

of the IPC He was acquitted of the said charges. A2, A3
and A5 were held not guilty of offences punishabl e under

Section 324 read with Section 149 and Section 323 read with

Secti on 34 of t he | PC. They wer e acquitted of t he sai d
charges. A4 was found not guilty of the charge under Section

148 and 324 of the IPC, he was acquitted of the said charge.

The substantive sentences were directed to run concurrently.
8. The Hi gh Court acquitted A2 holding that A2 had stabbed

the deceased in exercise of his right of private defence.
The Hi gh Court further held that since A2 had stabbed the
deceased in exercise of his right of private defence, there

was no question of the other accused instigating himto stab

t he deceased. The Hi gh Court acquitted al | t he ot her
accused.
9. Crimnal Appeal No.1700 of 2005 is filed by the State of

Tam | Nadu and Crim nal Appeal No.1453 of 2005 is filed by

Ranjitham w fe of deceased Ranganathan chall engi ng the said

j udgnent and order acquitting all the accused. During the
pendency of these appeals Al (Swami Kannu) has died. As

agai nst himthe appeal s have abated.

10. Counsel for the appellants vehenently contended that the

i mpugned order is perverse. Counsel subnmitted that the High

Court was wrong in accepting the argunent that A2 attacked

the deceased in exercise of his right of private defence

Counsel submitted that it is t he accused who were the
aggressors and, therefore, plea of private defence could not

have been raised by them Counsel submitted that the High

Court did not take note of the unassailable findings of tria

court. Counsel subnmitted that there is cogent and adequate

evi dence of eye-w t nesses whi ch has been over | ooked and,
t her ef or e, it is necessary to set asi de t he i mpugned



j udgnent and order.

11. Counsel for the accused, on the other hand, subnitted

that substantial part of the prosecution story is disbelieved

by the trial court. Thi s being an appeal against order of
acquittal, this Court should be slow in disturbing the order

of acquittal. Counsel submitted that the evidence on record

clearly establishes the theory of right of private defence

and, hence, the appeals deserve to be dism ssed. Counse

submitted that, in any event, so far as A2 is concerned,

intention to kill the deceased cannot be attributed to him

He coul d be convicted only under Section 304 Part Il of the

| PC.

12. We are dealing with an appeal against acquittal. W are

m ndful of the principles |aid down by this Court through a

long Iine of judgnents which guide a court dealing with an

appeal agai nst an order of acquittal. Unless it appears to
us t hat t he i mpugned j udgnent is perverse, we cannot
interfere with it. If the view taken by the court acquitting

the accused is a reasonably possible view, we cannot disturb
it because the presunption of innocence of the accused is
strengt hened by the order of acquittal. If two views are

possi bl e on appreciating the evidence and if the view taken
by the acquitting court is a reasonably possible view we

cannot substitute it by t he ot her Vi ew j ust because it
appears to us to be a possible view Keepi ng t hese wel |

established principles in mnd we shall approach this case.

13. The strained rel ati onship bet ween t he famly of t he
deceased and the conplainant’s fanmly, is admtted. They are
related to each other. It is also apparent fromthe evidence

on record that the deceased bel onged to ADWMK political party
and the conplainant’s fanily belonged to the rival politica

party. In fact, the incident in question is preceded by sone
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That the deceased was stabbed by A2 is admitted. A2 has

up the defence of right of private defence. In severa

i ons, this court has consi der ed t he nat ur e of
. Ri ght of private defence cannot be wei ghed
n scale and even in absence of physical injury, in a

case, such a right may be upheld by the court provided

is r easonabl e appr ehensi on to life or r easonabl e

hensi on of a grievous hurt to a person. It is well
ed that the onus of proof on the accused as to exercise
right of private def ence is not as heavy as on

cution to prove gui l t of t he accused and it
sufficient for himto prove the defence on the touchstone of

preponderance of probabilities (See Sat Narain v. State of

Haryanal). In V Subramani & Anr. v. State of Tam | Nadu2

this Court exanined the nature of this right. This court
hel d that whether a person legitinmately acted in exercise of

his right of private defence is a question of fact to be

determined on the facts and circunstances of each case.

given case it is open to the Court to consider such a plea

even if the accused has not taken it, but the surrounding

circunstances establish that it was available to him

burden is on the accused to establish his plea. The burden
i s discharged by show ng preponderance of probabilities in

favour of that plea. The injuries received by the accused

the i mri nence of threat to his safety, the injuries caused by

the accused and whether the accused had time to have recourse

to public authorities are al | r el evant factors to

consi der ed.

15. Whet her A2 stabbed the deceased in exercise of his right
of private defence will have to be considered in the |ight of

the above principles. The Hi gh Court while holding that A2

this

in a

t he
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exerci sed hi s ri ght of private def ence, accepted A2’ s
expl anation that A2 had to stab the deceased because his
properties wer e destroyed and henchren of the deceased
1 (2009) 17 SCC 141
2 (2005) 10 SCC 358
dragged himwith a viewto tying himand throwing himinto
t he fire. The Hi gh Court has al so observed that PW 19
I nspector Selvaraj has admitted that during the incident,
rice mll of A2, hone of Al and property of A3 were burnt and
t hough he received information about the said incident at
3.30 a.m on 12/9/1992, he did not register the conplaint.
The Hi gh Court also noted that PW16 Dr. Asokan has, after

exani ning A3, stated that he had found that A3 had sustai ned

an injury. This injury, which was caused during the course
of t he same i nci dent, has not been expl ai ned by t he
prosecuti on. The Hi gh Court, therefore, concluded that A2

had reasonabl e apprehension that death or grievous hurt will
be the consequence of the acts of the deceased and his people

and, therefore, he stabbed the deceased in exercise of his

right of private defence. It is not possible for us to

concur with t he Hi gh Court on this issue

16. PW 1 has stated in hi s evi dence t hat t he i nci dent
occurred near their rice mll. There is no challenge to this

st at ement . PW19 Selvaraj, the Investigating Oficer has

been cross-exam ned at | ength but no suggestion is put to him

that the incident of stabbing did not take place near the

rice nll of t he deceased. Thus, it is cl ear t hat t he
accused had gone to the rice mll of the deceased. It is
al so pertinent to not e t hat as per certificate (Exh. 13)

i ssued by PW14 Dr. Ramakrishnan, PW1 had received sinple

injuries.
17. To establish the right of private defence, the accused
have not |aid any evidence. W have narrated, in detail, the

gi st of A2’ s st at ement under Secti on 313 of t he Code



Def ence of A3 is also on similar lines. In short, A2’'s case

is that prosecution wi tnesses were aggressors. According to
himthe atnmosphere in the village was tense and there was a

threat that the rice mll and properties of the accused woul d

be set on fire by throwing burning tyres on themand, in

fact, the properties of the accused were set on fire. The
pol i ce adopted a parti san approach. They did not register

the conpl ai nt. It is further stated by A2 that while he was

approachi ng Tirupathur Road, A3 received a stone injury. He
ran away. On seeing A2, PW1, PW3 and others dragged him

towards the mll and threatened himthat he is going to be

tied and thrown into fire and, therefore, in order to escape

fromthe attack he stabbed with a penknife w thout targeting

anybody. But the evidence on record does not probabalise the

defence version that the burning of the properties of the

accused was done bef ore A2 st abbed t he deceased. PW 19
I nspector Selvaraj has stated that he canme to know at 3. 30

a.m on 12/11/1992 that the rice nill and he properties of

the accused were burnt. It is pertinent to note that as per
FIR (Annexure P-1) recorded on 12/11/1992, the incident took

place at 10.15 p.m on 11/11/1992. It is not clear as to
when exactly the burning of properties of the accused took

pl ace. It is possible, therefore, that the said incident was

a reaction to the nurder of Ranganat han, the deceased. There
i s, however, sone substance in the contention of counsel for

the accused that the police did not pronptly register the

conmpl aint of the accused that their properties were burnt.

This is supported by the evidence of PW18 S.I. Thangaraj and

PW 19 I nspector Selvaraj. W record our dissatisfaction about

this inaction of the police. But, this does not lead us to
conclude that there was immnent threat to the properties of

the accused when the stabbing incident took place.

18. It is true that A3 received injury during the course of

this incident. But, according to PW16 Dr. Asokan, it was a



sinmple injury. Its non-expl anation by the prosecution, in

the facts of this case, does not have any adverse inpact on

t he prosecution case. The fact that the accused had gone to

the rice mll of the deceased is a circunstance whi ch needs

to be taken into account while considering the plea of right

of private defence and it nakes an irreparable dent in the

sai d pl ea. The Hi gh Court was, therefore, clearly in error
in dr awi ng an i nference t hat A2 st abbed t he deceased in
exercise of his right of private defence. It is not possible

3

for us to concur with this finding of the High Court.
opinion, to this extent, the High Court’s finding is perverse

and needs to be set aside.

19. What needs to be decided now is what offence has A2

commi tted. A2 has inflicted one stab wound on the deceased
with a penknife after an altercation between the two sides.

The bl ow | anded on the chest, a vital part of the body of the
deceased. The question is whether A2 is guilty of nurder or

cul pabl e honi ci de not anpunting to nurder.

20. In Har i Ram VS. State of Har yana3, there was
altercation bet ween t he appel | ant and t he deceased
appel l ant had remarked that the deceased nmust be beaten to

make hi m behave. He thereafter ran inside the house, brought

out ajelly and thrust it into the chest of the deceased.

This Court observed that in the heat of altercation between

the deceased on the one hand, and the appellant and his

conr ades on t he ot her, t he appel | ant sei zed a jelly

thrust it into the chest of the deceased. Thi s was preceded

by his remark that the deceased nust be beaten to nmake him

behave. Therefore, it does not appear that there was any

intention to kill the deceased. This Court, therefore, set
asi de the conviction of the appellant under Section 302 of

(1983) 1 sSCC 193
the I PC and i nstead convicted hi munder Section 304 Part |

I n our

an
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of the IPC and sentenced himto suffer rigorous inprisonnent

for five years

21. In Jagt ar Si ngh VS. State of Punj ab4, a trivial
quarr el t he appel | ant wi el ded a weapon Iike knife

| anded a bl ow on the chest of the deceased. This Court
observed that the quarrel had taken place on the spur of the

nonent . There was exchange of abuses. At that tinme, the
appel l ant gave a blow with a knife which | anded on the chest

of the deceased and therefore, it was pernissible to draw an

i nference t hat t he appel | ant could be i mput ed with

know edge that he was likely to cause an injury which was
likely to cause death but since there was no preneditation
no intention could be inputed to himto cause death.

Court, therefore, convicted the appellant under Section 304
Part 1l of the IPC instead of Section 302 of the |IPC and

sentenced himto suffer rigorous inprisonment for five years.

22. In Hem Raj v. The State (Del hi Adm nistration)5, the
appel l ant and the deceased had suddenly grappled with each
other and the entire occurrence was over within a ninute.
During the course of the sudden quarrel, the appellant dealt
a single stab which unfortunately | anded on the chest of the

4 1983 (2) SCC 342

5 1990 (Suppl.) SCC 291

deceased resulting in his death. This Court observed that as

the totality of the established facts and circunstances show

t hat the occurrence had happened nost unexpect edl vy,

sudden quarrel and wi thout preneditation during the course of

whi ch the appellant caused a solitary injury to the deceased,

he could not be inputed with the intention to cause death of

t he deceased, though know edge that he was likely to cause an

injury which is likely to cause death could be inputed to

hi m This Court, therefore, set aside the conviction under

Section 302 of the I PC and convicted the appell ant under

in

Thi

and

S



Section 304 Part Il of the I PC and sentenced himto undergo

rigorous inprisonnent for seven years

23. In V. Subramani, there was sone di spute over grazing of
buf f al oes. Thereafter, there was altercation between the
accused and t he deceased. The accused dealt a single blow
with a wooden yoke on the deceased. Al'tering the conviction
from Section 302 of the IPCto Section 304 Part Il of the

IPC, this Court clarified that it cannot be laid down as a

rul e of universal application that whenever death occurs on
account of a single blow, Section 302 of the IPCis ruled

out. The fact situation has to be considered in each case.
Thus, the part of the body on which the bl ow was dealt, the
nature of the injury and the type of the weapon used will not

al ways be determ native as to whether an accused is guilty of
nmur der or cul pabl e homi ci de not amounting to nmur der . The

events which precede the incident will also have a bearing on
the i ssue whether the act by which death was caused was done
with an intention of causing death or know edge that it is
likely to cause death but without intention to cause death.

It is the totality of circunstances which will decide the

nature of the offence.

24. The deceased received a single stab injury. PW 15 Dr.
Subr anmani , who did t he postnortem has descri bed t he sai d
injury as a stab injury seen at the left chest, that is,

junction of second rib bone and chest bone. On interna
exam nation, he found that the injury had gone inside the

I eft chest through the lungs into the heart. Undoubt edl vy,
the injury was serious and on a vital part of the body, but

it was caused by a penknife, which was in key bunch of the

accused. A key bunch is carried by a person in routine course

and a penknife is used for odd jobs, which a person nmay be

required to do during the course of the day. It is not

possible for us to say, in the facts of this case, that A2



had carried the penknife which was in his key bunch to stab
t he deceased. The background of this case al so needs to be
kept in mind. This case appears to have political overtones
The accused and the deceased belonged to different politica

parties. Admttedly, there was ennmty between the two sides.
There had been an altercation between the deceased and PW1

on the one hand and the accused on the other hand. PW 1 had,

at the instance of the deceased, asked for donation from A2

and A2 is stated to have nade sone di sparagi ng renmarks

situation in the village was tense. The accused had then
gone to the rice mll of the deceased. There again, there

was an altercation between the two sides. The circunst ances

The

on record clearly i ndi cate t hat A2 st abbed t he deceased

wi t hout prenedi tation, in a sudden fight in t he heat
passi on. His case falls in Explanation 4 to Section 300 of

the | PC. A2 knew that the act by which the death was caused

was likely to cause death but it appears to us that he had no

intention to cause death. In the light of the abovenentioned
judgnents of this court, this in our opinion, is a fit case

wher e A2-Basavaraj should be convicted for the offence of

cul pabl e honi ci de not anounti ng to nmur der and shoul d
sentenced for five years rigorous inprisonnment under Section

304 Part Il of the IPC. Needless to say that he nust be given

set off for the period already undergone by him

25. So far as Al, A3, A4 and A5 are concerned, we are,
however, of t he view that t he Hi gh Court was ri ght
acquitting them PW1, PW2 and PW3 are eye-w tnesses.

PW1 has stated that A4 had levelled attack on his head, back
and chest with a cycle chain. The cycle chain is not

recover ed. PW 14 Dr. Ranakrishnan, who has exami ned hi m has

stated t hat t he injuries suffered by PW 1 wer e simpl e
injuries. PW 14 Dr. Ranmkrishnan has further stated that if

the injuries suffered by PW1 were caused by a cycle chain,

they woul d have caused inprint and he had not found any

of

be



i mprint injuries on PW1' s body. So far as PW 2 is
concerned, he has rightly been disbelieved by the trial court

because his nane is not nentioned in the FIR and the evi dence

of PW1 and PW3 do not establish his presence. PW 3 has
given a version simlar to that of PWL1. It is pertinent to

not e t hat t hough PW 1 has stated t hat his cl ot hes wer e
stained with blood, no such clothes were recovered. Al this

| eads us to conclude that the prosecution story narrated by

PW1, PW2 and PW3 about the use of cycle chain to beat PW1

has rightly been disbelieved by the trial court. Ad is,
therefore, acquitted of charge under Section 324 of the IPC

Si nce charge against A4 that he had attacked PW1 with cycle

chain has failed, the trial court has acquitted Al of the

charge that he had instigated A4 to attack PW1 with a cycle

chai n. Consequently A2, A3 and A5 have al so been acquitted

of offence under Section 324 read with Section 149 of the IPC

in respect of the alleged cycle chain attack on PW1. It is

observed that they had no intention to attack PW1 with a

cycl e chain. The evidence on record clearly establishes that
only A2 had a penknife in his key bunch. The ot her accused
did not have any weapon with them The trial court has

observed that the nedical evidence does not bear out the

story that A2, A3, A5 had attacked PW1 with hands.

W t nesses have al so not stated so. Therefore, A2, A3 and A5
have been acquitted of the charge under Section 323 read with

Section 34 of the |IPC The trial court has held that Al had

no intention to wongfully confine PW1. He is, therefore,
acquitted of charge under Section 341 read with Section 149

of the IPC Havi ng consi dered the evidence on record in

depth, we are of the considered opinion that so far as Al,

A3, A4 and A5 are concer ned, t he substratum of
prosecution story has given way. To hold themguilty for

t he stabbing of the deceased with the aid of Section 149 or

to hold themguilty of nmurder with the aid of Section 109

after setting aside their order of acquittal, in our opinion,



woul d not be proper because there is nothing perverse about

t he Hi gh Court’s or der SO far as their acquittal is
concer ned. In the result, we pass the follow ng order

26. A2- Basavar aj is convi cted for cul pabl e homi ci de not
anounting to nurder punishabl e under Section 304, Part |1 of

the | PC. For the said offence, he is sentenced to suffer

rigorous i mpri sonment for five years. Lear ned First
Addi ti onal District Judge and Chi ef Judi ci al Magi strate

Dharrmapuri at Krishnagiri is directed to ascertai n whether

A2- Basavaraj has undergone any sentence. If he has al ready
undergone five years’' sentence, then it is not necessary to

arrest him | f he has under gone | ess t han five
sentence, then he is directed to be taken in custody so that

he serves rest of the sentence. I f he has undergone any

sentence, he is directed to be given set off for the sane. In

that case, after conpletion of the sentence, he is directed

to be rel eased fromcustody unless he is required in any

ot her case.

27. Appeal s are partly allowed in the aforestated terns.
........ N e
(AFTAB ALAM
...... N e
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Date: 28/11/2011 These Appeal s were called on for Judgnent today.

For Appellant(s)
M. S. Ravi Shankar, Adv.

M. Subranoni um Prasad, Adv.
For Respondent (s)

M. L.K Pandey, Adv.

Hon’ bl e Ms. Justi ce Ranj ana Pr akash Desai
pronounced the judgnent of the Bench conprising Hon' ble
M. Justice Aftab Al am and Her Ladyshi p.

Appeal s are partly all owed.

(N. S. K. Kanesh) (Sneh Bal a Mehra)
Court Master Court Master

(signed non-reportable judgnment is placed on the file)



