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SLP(C)No. 55 OF 2000

| TEM No. 201 Court No. 4 SECTI ON XVI |
AN MATTER

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No.55/2000

(From the judgenent and order dated 20/08/1999 in MIC 210/ 97
of The H GH COURT OF PATNA)

KAUSHAL YA DEVI Petitioner (s)
VERSUS
SARO DEVI AND ORS. Respondent (s)
( For Final Disposal )
Date : 01/08/2003 This Petition was called on for hearing today.
CORAM :
HON BLE MR, JUSTICE R C. LAHOTI
HON BLE MR JUSTI CE ASHOK BHAN
For Petitioner (s)M. Hari Lal Agrawal, Sr. Adv.
M. Saurav Agrawal, adv.

M. K K Qupta, Adv.

For Respondent (s)
M . Lakshm Raman Singh, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed order. No order as to the costs.
(Ajay Kr. Jain)

(Radha R Bhati a)
Court Master
Court Master

(Signed order is placed on the file)

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. OF 2003
(Arising out of S.L.P.(C No.55 of 2000)

Kaushal ya Devi & Appell ant
Ver sus

Saro Devi & Ors. & Respondents

ORDER



Leave granted.

Shorn of details the bare necessary facts for decision in
this appeal are noted hereinafter. As regards the very sane

i movabl e property, two suits cane to be filed. One suit was
filed by the appellant seeking eviction of one Churaman Pas
alleging himto be a tenant in the suit property. Another suit, in
the nature of cross suit, was filed by heirs of Churanman Pas
disputing the title of the appellant. Both the suits were tried
toget her and di sposed of by one comon judgnment resulting
into two decrees based on one judgnment. The appellant lost in
both the suits.

He filed two appeal s registered as TA No.9/80 and TA

No. 10/80 in the District Court. In TA No.9/80 Churaman Pas

was the sole respondent. He died. The appellant noved an
application seeking to bring on record the | egal representatives
of Churaman Pasi and seeking condonation of delay in filing the
application, also seeking setting aside of abatenent. The
application was rejected and consequently the appeal was al so

di sm ssed as having abated. Feeling aggrieved by such

judgnent of the District Court, the appellant filed an appeal in
the H gh Court which, unfortunately, canme to be dismssed in
default of appearance. The appellant noved an application for
restoration of the appeal in the H gh Court which application was
regi stered as MJIC 210/97. This application too came to be

di smissed by the High Court by a brief order a reading whereof

i ndicates that the High Court |ooked into the nerits of the appea
al so and forned an opinion that restoration was unnerited. This
appeal , by special |eave, has been filed agai nst the above-said
order of the High Court.

We have heard the | earned counsel for the parties. W are
satisfied that the Title Appeal No.9/80 could not have been

di smi ssed as having abated for failure to bring on record the

| egal representatives of the respondent Churaman Pasi and this

we say for two reasons. Firstly, the application, duly supported
by an affidavit, did make out a sufficient cause for condoning the
del ay, setting aside the abatenent, if any, and bringing the | ega
representatives of the deceased-respondent on record. It is well
settled that a |iberal and not too rigid, technical or pedantic
approach, has to be adopted in such like matters as an
opportunity of hearing on nerits, should not be denied to a
litigant unless a case of gross negligence or contumacy is nade
out. Secondly, in the background of the facts of the case, the
two appeals were to be heard together being two appeal s arising
out of decrees in cross suits based on the same conmon

judgnent. |In one of the appeals, the | egal representatives,

al ready available on record, were well aware of the litigation and
their defence. Bringing themon record in the connected appea
was a matter of alnmobst a formality which should have been
permtted once an application in that regard was nade.

Di sni ssing the appeal as abated has occasioned a grave failure

of justice and just for technicality. Such disnissal of appea
cannot be sustai ned.

As we have fornmed an opinion that the District Court could

not have dism ssed TA No.9/80 as abated and the application for
bringing the I egal representatives of the deceased-respondent
shoul d have been allowed, it will be futile to remand the matter
back to the High Court by restoring the appeal pending before it
and to deal with the question of abatenent.

In the backdrop of the above-said facts, the appeal is

all owed. The dismssal of MIC No.210/97 as al so the disnissa

of the appellant’s appeal in the Hi gh Court are both set aside.
The appeal in the High Court shall stand restored and all owed
and then treated as di sposed of. TA No.9/80 in the District Court

shall stand restored on the file of the District Court. Substitution



of legal representatives in place of the deceased-respondent
shal | be pernitted. TA No.9/80 and TA No. 10/80 shall, both,
then be taken up for hearing and decision in accordance wth

| aw

The appeal is allowed. No order as to the costs.
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