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JUDGMENT

K. S. Radhakri shnan, J.

1. The question that falls for consideration in this
case is whether on the death of a nanmed arbitrator, the

arbitration agreenent survives or not.

2. At the very outset, let us refer to the rel evant
arbitration clause in the agreenment dated 16.12. 1989,
whi ch reads as foll ows:
"21. If any question or difference or dispute
shal |l arise between the parties hereto or

their representatives at any tinme in relation
to or with

respect to the meani ng or ef f ect of t hese

presents or with respect to the rights and
liabilities of the parties hereto then such
question or dispute shall be referred either
to M. N A Palkhivala or M. D.S. Seth, whose
decision in the matter shall be final and

bi nding on both the parties." (enphasi s
added)
3. The petitioner submits t hat bot h Shri

Pal khi val a and Shri D.S. Seth are no nore and therefore
t he arbitration cl ause in t he agr eenent does
survi ve. It was pointed out that Shri N. A Pal khival a
was naned in the agreement since he was the Chairman of
the petitioner conpany and Shri D.S. Seth was naned in
the agreenent since he was the Director of the conpany.
Both of them were nominated as arbitrators since they
were closely associated with the conpany and al so due

to their enminence, inpartiality and famliarity in al
comrerci al transactions and the corporate | aws.
petitioner submits that since the arbitrators are no
nmore, the arbitration clause in the agreenent has no

Iife and hence there is no question of entertaining the
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application preferred under Section 11 of t he
Arbitration and Conciliation Act, 1996 (for short ‘the

Act’) filed by the respondent.
4. The respondent, (applicant before the Hi gh Court),

refuted those contentions and subm tted before the High
Court t hat t he arbitration cl ause in t he agr ee
woul d survive even after t he deat h of t he

arbitrators and the parties can still resolve their

ment

nanmed

di fference or di spute by referring t hem to anot her

arbi trator or nove t he court for appoi nti ng
substitute arbitrator whose decision would be final and

bi nding on both the parti es.

5. Bonbay Hi gh Court ent ert ai ned t he applicatio
preferred by the respondent under Section 11 of the

Act . The Court took the view that clause 21 of the

Agreenment did constitute an agreenent to refer disputes

to arbitration and al so took the viewthat in the

absence of any prohibition or debarnent, there is no

reason for the court to presume an intent on the part

of the parties to the effect that a vacancy that arises

on account of a failure or inability of a
arbitrator to act cannot be supplied by the court under

Section 11. The court took the view unless the parties

have expressly precluded such a course being foll owed,
give effect to the policy of the law, which is to

pronote the efficacy of arbitration and the efficacy of

conmercial arbitration nust be preserved particularly

when busi ness deal ings are based on an agreenent which

provi des recourse to arbitration. The desi gnat ed Judge
of the High Court appointed M. Justice S.N Variava,

f or mer Judge of this Court as an arbitrator

adj udi cate t he di spute and di fference bet ween
parties. Legality of that order is under chall enge

bef ore us.
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6. M. S. Ganesh, Senior Advocate appearing for the

petitioner explained the circunstance under which Shri

N. A. Pal khivala as well as Shri D.S. Seth was noni nated

as arbitrators in t he arbitration cl ause of t he
Agreenent dated 16.12.1989. Lear ned seni or advocate

poi nted out that Shri N. A Pal khivala was an eni nent

jurist of hi gh reputation and he was t he f or mer
Chai rman of the applicant’s conpany and the parties had

specifically named himas an arbitrator because of his

famliarity and in-depth know edge of arbitration | aw

as well as corporate |aw Lear ned seni or counsel also

poi nted out that Shri D.S. Seth was appoi nted since he

was the forner Director of the applicant’s conpany and
was famliar with the comercial transactions and he

was al so i nstrunent al in deal i ng with t he vari ous
i ssues between the parties.

Lear ned counsel poi nt ed out because of t he speci a
nature of the appointment of both Shri N. A Pal khival a

and Shri D.S. Seth, the parties wanted their difference

or di spute to be resol ved only by t hose naned
arbitrators and on their death, the arbitration cl ause

in the agreenent woul d not survive. Lear ned counse

poi nted out that that was the intention of the parties

and the sane is clearly discernable fromthe facts of

the case and the ternms of the arbitration Cause in the

agreenent. Parties, it was pointed out, never intended

to refer the dispute to any other arbitrator except the

naned arbitrator and such an inference can be drawn

from d ause 21 and the facts of the case. Lear ned
counsel al so poi nt ed out t hat in t he above
ci rcunst ances, Section 15(2) of t he Act has no

application and the Hi gh Court has comitted an error
in ent ert ai ni ng t he application under Secti on 11

appoi nting a substitute arbitrator.



FACTS
7. The petitioner by way of Agr eenent

16.12.1989 transferred | and adneasuring 53 acres 33

@unt has and | and adneasuring 100 acres 01 Gunthas with

bui l di ngs and M ning Leases granted by the Governnent

of Quj ar at in or under | ands adneasuring
hectares, 21.121 hectares and 4.7551 hectares to the

respondent. By Orders dated 24.01.2002 and 03. 02. 2003,

t he Col | ector, Por bander as wel | as
(Appeal s), Revenue Departnent, State of Cujarat held

that the petitioner had committed breach of condition

Nos. 3, 4 and 5 of the order of 1993 and condition Nos.

8 & 11 of Lease Agreenent dated 15.03.1982 and that the

said lands were transferred to the respondent w thout

prior per m ssion of t he Col | ect or and as
petitioner had comritted breach of the conditions of

order/| ease agr eenent . The Col | ect or
resuned possession of the aforesaid | ands.

by those orders, the petitioner had filed Special G vi
Applications bearing Nos. 1975 of 2003 and 1972 of 2003

i nter alia chal | engi ng t he orders passed
Col I ector, Porbander and Secretary (Appeals) before the

Hi gh Court of Guj ar at . The respondent s
parties in the above proceedi ngs, the predecessor in

title of t he r espondent neit her initiated
proceedi ngs agai nst the petitioner nor chall enged those

orders of the Collector, Porbander or the Secretary
(Appeal s). Therefore, the Special Civil Applications
were dism ssed by the H gh Court on 15.12.2009 and
appeal s were not preferred against the said judgnent
and no proceedings were initiated by the respondent as

wel | .

8. The respondent later sent a |l awyer notice to the

petitioner seeki ng ref erence of t he di spute to an

dat ed

423. 22

Secretary

such

t he

t herefore

Aggri eved

by

t he

made

any



arbitrator involving Cause 21 of the Agreenent.

letter dat ed 08. 10. 2011, t he r espondent sought
propose the nanes for appointnment as a Sol e Arbitrator

on the ground that the two nominated arbitrators under

cl ause 21 had expired.

9. The petitioner through their |awer replied vide

| etter dated 07.12.2011 objecting to the appoi ntnment of

a substitute arbitrator on t he ground that
arbitration clause 21 of the Agreenent did not provide

for the appointnent of any other arbitrator and that

was the intention of the parties. It was pointed out

that on the death of the two naned arbitrators, the
arbitration clause itself would come to an end and

there is no question of appointing another arbitrator
to resolve the guestion or di spute or diff

bet ween the parties.

10. We have exami ned closely arbitration clause 21 of
t he Agr eenent dat ed 16. 12. 1989 as wel | as
| etters exchanged between the parties and ascertai ned

the intention of the parties fromthe facts.

REASONI NG AND CONCLUSI ON

11. d ause 21 of t he Agr eenent i ndi sput ably
arbitration agreenent which falls under Section 7 of

the Act. The intention of the parties to enter into an
arbitration agreenent can therefore clearly be gathered
fromclause 21 of the Agreenent. Cl ause 21 cl
i ndi cates an agreenent on the part of the parties to

refer the disputes to the naned arbitrators in the

Agr eenent .

12. This Court in Jagdi sh Chander v. Ranesh Chander
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[(2007) 5 SCC 719] in a clear exposition of |aw has
| aid down the principles to be borne in mnd while

interpreting an arbitration agreenent under Cl ause 7 of
the Act. Exi stence of an agreenent is not in dispute,
the question is about its enforceability on the death
of the naned arbitrators. Facts clearly indicate that
the parties in this case have contenplated that if any
question or difference or dispute arises between them
inrelation to or with respect to the neaning or effect
of the contract or with respect to their rights and
liabilities, the same would be referred to one of the
two named arbitrators named in the arbitration cl ause
The question is whether Cause 21 would outlive the

lives of the naned arbitrators

13. Section 14  of the Arbitration and Conci liation
Act, 1996 provides for the circunstances in which the

mandate of the arbitrator is to term nate. It says
that the nandate of an arbitrator will end when it

becones inpossible for himto performhis functions de

facto or de jure or for sone other reasons he fails to

act without undue delay or withdraws fromoffice or the

parties agree to term nate his mandate.

14. Section 15(2) of the Act provides that where a
substitute arbitrator has to be appoi nt ed due

term nation of the nandate of the previous arbitrator

t he appoi ntnent nust be nade according to the rules

t hat wer e appl i cabl e to t he appoi nt nent of
arbitrator being repl aced. No further application for
appoi ntment of an independent arbitrator under Section

11 will lie where there has been conpliance with the
procedure for appointnment of a substitute arbitrator

On appoi ntnment of the substitute arbitrator in the sane

manner as the first, no application for appointment of

to
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i ndependent arbitrator under Section 11 could be fil ed.

O course, the procedure agreed upon by the parties for

the appointnent of the original arbitrator is equally

appl i cabl e to t he appoi nt nent of a substitute
arbitrator, even if the agreenent does not specifically

say so. Ref erence may be nade to the judgnment of this

Court in Yashw tha Constructions (P.) Ltd. v. Sinplex

Concrete Piles India Ltd., (2006) 6 SCC 204.

15. Sections 14 and 15 provi de t he grounds for

term nation of the nandate of the arbitrator on the
ground of incapability of the arbitrator to act or if

he withdraws fromhis office or when the parties agree
to the termnation of the mandate of the arbitrator.

Section 15(2) states that a substitute arbitrator shal

be appointed as per the rules that were applicable to

t he appoi nt nent of t he arbitrator bei ng repl aced.

Section 15(2), therefore, has to be given a |libera

interpretation SO as to appl y to al | possi bl e

ci rcunst ances under whi ch t he mandat e may

term nat ed

16. The scope of Sections 11(6) and 15 cane up for
consi deration before the | earned designate of the Chief
Justice of India in San-A Tradi ng Conpany Ltd. v. IC
Textiles Ltd. [(2006) Arb.LR 11] and the | earned Judge
hel d as foll ows:

..... It therefore follows that in case where
t he arbitration cl ause provi des for
appoi ntment of a sole arbitrator and he had
refused to act, then the agreenent clause
stands exhausted and then the provisions of
Section 15 would be attracted and it would be
for the court under Section 11(6) to appoint
an arbitrator on the procedure laid down in
Section 11(6) being followed unless there is
an agreenment in the contract where the parties
specifically debar appoi ntnent of any other
arbitrator in case the naned arbitrator
refuses to act."

be



17. Section 11(6) woul d not apply only i f it
established that parties had intended not to supply the

vacancy occurred due to the inability of the arbitrator
to resolve the dispute or due to whatever reasons but
that intention should be clearly spelt out fromthe

terms of the arbitration clause in the Agreenent.

18. The legislative policy enbodied in Sections 14 and

15 of the Act is to facilitate the parties to resolve

the dispute by way of arbitration. The arbitration

cl ause if clearly spel l's out any prohi bition or
debarnment, the court has to keep its hands off and

there is no question of persuading or pressurising the

parties to resol ve t he di spute by a substitute
arbitrator. Generally, this stands out as an exception

and that should be discernible fromthe | anguage of the

arbitration clause and the intention of the parties.

In the absence of such debarnent or prohibition of

appoi nt nent of a substitute arbitrator, t he court’s
duty is to give effect to the policy of lawthat is to

pronote efficacy of arbitration.

19. W are of the view that the tinme factor nentioned

in the arbitration clause "at any tine" is a clear
i ndi cation of the intention of the parties and is used

in various statutory provisions as well and the meaning

of t he same has been i nterpreted by this Court
various judgments. In Situ Sahu and Others v. State of
Jharkhand and Others [(2004) 8 SCC 340], this Court

dealt with Sections 71-A and 71-B of the Chota Nagpur

Tenancy Act, 1908 wherein the power was given to the

Deputy Conmi ssioner to restore possession of "raiyat"

bel ongi ng to Schedul ed Tri bes transferred
contravention of t he provi si ons of t he Act

fraudul ently. Section 71-A provides that "if at any

or



time it comes to the notice of the Deputy Commi ssioner

that transfer of |and belonging to a raiyat....... who is a

nmember of t he Schedul ed Tri bes has t aken pl ea in
contravention of........... any other provisions of this Act

or by any fraudul ent nethod..... " This Court took the

view that the words "at any time" in Section 71-Ais
evidence of the legislative intent to give sufficient
flexibility to the Deputy Conmi ssioner to inplenent the

soci o-econoni c policy of the Act, namely to prevent

i nroads upon the rights of the ignorant, illiterate and
backward citizens. Certainly, the expression of the
wor ds "at any time" used in Cl ause 21 of t he

Arbitration Agreement is to give effect to the policy
of the Act which is to pronote efficacy of arbitration

20. In | brahi npat nam Tal uk Vyavasaya Cool i e Sanghem v.

K. Suresh Reddy and Ot hers AIR [ 2003 SC 3592], this

Court exam ned the scope of Section 50-B of the Andhra
Pradesh (Tal angana Area) Tenancy and Agricul tural Lands

Act, 1950. The Court, while interpreting the words "at
any tine", took the viewthat

the use of the words "at any time" in sub-section (4)

of Secti on 50-B  of t he Act cannot be rigidly read
letter by letter. It nmust be read and const rued
contextual ly and reasonably. The Court al so opined

that the words "at any time" nust be understood as
within a reasonabl e ti me dependi ng on the facts and

circunst ances of each case in the absence of prescribed

period of limtation. In New Del hi Municipal Comittee
V. Life | nsurance Cor poration of I ndi a and O hers
(1977) 4 SCC 84, this Court was interpreting t he

expression of the words "at any tinme" which finds its
place in Section 67 of the Punjab Minicipal Act, 1911
read with Section 68A which gave power to the Minicipa

authorities to anend the assessnent |ist. The Court



held that the term"at any time" inplies that the Iist
may be amended retrospectively. Stating ot herw se

woul d anount to denying to the expression "at any tinme"

even its plain, grammatical neaning, quite apart from

i gnoring t he cont ext in whi ch it occurs and
benefi cent purpose of its incorporation. The Cour
held that the expression nust be given its full force

and ef fect, whi ch requires t he recognition of
conmittee's power to anend an assessnent list
after the expiry of the year followi ng the one in which

the list was finalized by due authentication

These decisions are, therefore, to the effect that the

expr essi on at any time" has to be interprete
contextual |y and reasonabl y t aki ng not e of

intention of the parties.

21. W have carefully gone t hr ough t he arbitratio
clause in the Agreenent dated 16.12.1989 and, in our

view, the words "at any tine" which appear in O ause

21, is of consi der abl e i mport ance. " At any t
expresses a tine when an event takes place expressing a

particular state or condition that is when the dispute

or difference arises. The arbitration clause 21 has

no nexus with the life time of the nanmed arbitrator
The expression "at any tine" used in the arbitration

cl ause has nexus only to the time frame within which

the question or dispute or difference arises between

t he parties be resol ved. Those di sputes
differences could be resolved during the life tine of

the naned arbitrators or beyond their life tine.

i ncident of the death of the naned arbitrators has no

nexus or linkage with the expression "at any time" used

in cl ause 21 of t he Agr eenent . The time
mentioned therein is the time within which the question

or di sput e or di fference bet ween t he part
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resol ved as per t he Agr eenent . Arbitration

woul d have life so long as any question or dispute or

di fference bet ween t he parties exi sts unl ess
| anguage of the clause clearly expresses an intention

to the contrary. The question may also arise in a

gi ven case that the naned arbitrators nay refuse to

arbitrate disputes, in such a situation also, it is

cl ause

t he

possi bl e for t he parties to appoi nt a substitute

arbitrator unless the clause provides to the contrary.

bj ection can be raised by the parties only if there is

a cl ear prohi bition or debar nent in resol vi ng
question or dispute or difference between the parties

in case of death of the naned arbitrator or their non-
availability, by a substitute arbitrator.

22. W are of the view clause 21 does not prohibit or
debar the parties in appointing a substitute arbitrator
in place of the naned arbitrators and, in the absence
of any prohibition or debarnment, parties can persuade
the court for appointnent of an arbitrator under clause

21 of the agreenent.

23. The Hi gh Court in our Vi ew was justified

ent ertai ni ng such an application and appoi nting
former Judge of this Court as a sole arbitrator under

t he Arbitration and Conci liation Act, 1996
adj udi cat e t he di spute and di fference bet ween

parties.

24. In view of the above nmentioned reasons, we find no
reason to grant |eave to appeal and issue notice on the
petition for special |eave to appeal and the petition

is dismssed
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(Jagdi sh Si ngh Khehar)

New Del hi
June 11, 2012



