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5 Kul deep Bi shnoi & O's. ... Respondents

JUDGMENT

ALTAMAS KABI R, J.

1. Leave granted.

2. The subject matter of challenge in these appeals is the fina
judgnent and order dated 20th Decenber, 2011, passed by the Punjab &
Haryana High Court in the different Letters Patent Appeals filed by the
Appel | ants herein.

3. The first Cvil Appeal, arising out of SLP(C)No.54 of 2012, has
been filed by the Speaker of the Haryana Vi dhan Sabha agalnst the judgnent
and order passed by the Punjab and Haryana H gh Court in his Letters Patent
Appeal No. 366 of 2011. By the said judgnent, the Division Bench not only
di sm ssed the appeal and did not choose to interfere with the directions
given by the learned Single Judge to the Speaker to decide the petitions
for disqualification of five MLAs within a period of four nonths, but in
addition, directed that pending such decision, the five MAs in question
woul d stand disqualified fromeffectively functioning as nenbers of the
Haryana Vi dhan Sabha. Aggrieved by the interim directions purportedly
gi ven under Order 41 Rule 33 of the Code of Civil Procedure (C.P.C), the
Speaker filed SLP(C) No.54 of 2012, challenging the sane.

4, The other three Special Leave Petitions (now appeals) were filed
by the five MLAs, who were prevented from performng their functions as
Menbers of the Assenbly by the directions contained in the inpugned
j udgnent and order dated 20th Decenber, 2011. While SLP(C)No.55 of 2012 was
filed by Narendra Singh and another, SLP(C)Nos.59 of 2012 and 72 of 2012
were filed by Dharam Singh and another and Zile Ram Sharma, being aggrieved
by the inpugned judgnent and order for the sane reasons as contained in the
Speci al Leave Petition filed by Narendra Singh and another. The focal point
of challenge in all these appeals, therefore, is the orders passed by the
Di vi si on Bench of the Punjab and Haryana Hi gh Court on 20th Decenber, 2011
whil e di sposing of the Letters Patent Appeals preventing the five naned
M.As, who are al so Appellants before us, fromeffectively discharging their
functions as Menbers of the Vidhan Sabha.

5. The facts narrated above give rise to the following substantia
questions of |aw of public inmportance, namely :-

(a) Whet her the High Court in exercise of its powers under Articles
226 and 227 of the Constitution, has the jurisdiction to issue
directions of an interimnature to a Menber of the House while a
di squalification petition of such Menmber is pending before the Speaker
of a State Legislative Assenbly under Article 191 read with the Tenth
Schedul e to the Constitution of |ndia?



(b) Whet her even in exercise of its powers of judicial review, the
H gh Court, as a constitutional authority, can issue mandatory
directions to the Speaker of a State Assenbly, who is hinself a
constitutional authority, to dispose of a disqualification petition
within a specified tine?

(c) Can the High Court, inits wit jurisdiction, interfere wth the
di squalification proceedi ngs pendi ng before the Speaker and pass an
order tenporarily disqualifying a Menber of the State Legislative
Assenbly, despite the law laid down by this Court in Raja Soap Factory
vs. V. Shantharaj & Ors. [(1965(2) SCR 800] and in L. Chandra Kumar
vs. Union of India [(1997) 3 SCC 261], to the contrary?

(d) When a disqualification petition filed under Article 191 read wth
the Tenth Schedule to the Constitution of I ndi a is pendi ng
consi deration before the Speaker, can a parallel Wit Petition
seeking the sane relief, be proceeded with sinultaneously? And

(e) Did the High Court have jurisdiction to give directions under
Order 41 Rule 33 of the Code of Givil Procedure, despite the express
bar contained in the Explanation to Section 141 of the Code of GCivi
Procedure, in proceedings under Article 226 of the Constitution?

6. In order to provide the peg on which the above questions are to be
hung, it 1is necessary to wunderstand the background in whi ch such
substantial questions of |aw have arisen

7. The 12th Legislative Assenbly Elections in Haryana were held on
13th Cctober, 2009. After the results of the elections were declared on
22nd Cctober, 2009, the Indian National Congress Party, her ei nafter
referred to as "the INC, energed as the single largest party having won in
40 out of the 90 seats in the Assenbly. Since it was short of an absolute
majority, the INC forned the Governnent in collaboration wth seven
i ndependents and one MLA fromthe Bahujan Sanmaj Party. Subsequently, on
9th Novenber, 2009, four Legislative Menbers of the Haryana Janhit Congress
(BL) Party, hereinafter referred to as '"the HIC (BL)', wote to the Speaker
of their intention to nerge the HIC (BL) with the INC in ternms of the
provi sions of paragraph 4 of the Tenth Schedule to the Constitution of
India. The Speaker was requested to accept the nerger and to recognize the
applicant |legislators as Menbers of the INC in the Haryana Vi dhan Sabha.

8. On hearing the four legislators, nanely, Shri Satpal Sangwan, Shri
Vi nod Bhayana, Shri Narendra Singh and Shri Zile Ram Sharma, who appeared
before him the Speaker by his order dated 9th Novenber, 2009, accepted the
merger with imedi ate effect, purportedly in terms of paragraph 4 of the
Tenth Schedule to the Constitution and directed that fromthe date of his
order the said four legislators would be recognized as legislators of the
INC in the Haryana Vi dhan Sabha. Thereafter, a sinilar request was nade to
the Speaker by Shri Dharam Singh, another Menber of the Vidhan Sabha
el ected as a candidate of the HIC (BL) to recognize the nerger of the HIC
(BL) with the INC and to also recognize him along with the other four
|l egislators, as Menbers of the INC in the Haryana Vi dhan Sabha.
Subsequently, another application was filed by Shri Dharam Singh before the
Speaker on 10th Novenber, 2009, requesting himto be recognized as a part
of the INC in the Haryana Vi dhan Sabha. The Speaker by a separate order
dated 10th Novenber, 2009, allowed the said application wupon holding that
the sane was in consonance with paragraph 4(1) of the Tenth Schedule to the
Constitution.

9. Challenging the aforesaid orders, the Respondent No.1, Shri
Kul deep Bishnoi, filed five separate petitions before the Speaker under
Article 191 read with the Tenth Schedule to the Constitution of India and
the Haryana Legi sl ative Assenbly (Disqualification of Menbers on G ound of
Def ection) Rules, 1986, on the ground that they had voluntarily given up
the menbership of their original political party and had joined the INC in
viol ation of the provisions of paragraph 4(1) of the Tenth Schedul e.

10. On receipt of the said petitions, the Speaker on 22nd Decenber,



2009, forwarded copies thereof to the concerned M.As, asking themto subnit
their coments within a period of three weeks. On 7th April, 2010,
applications were received by the Speaker fromthe concerned MAs praying
for tine to file their witten statenment. The matter was accordingly
adj ourned and further time was granted to the concerned MLAs to file their
expl anation. The Respondent No.1, Shri Kul deep Bi shnoi, however, filed a
Wit Petition, being C WP. No.14194 of 2010, in the Punjab & Haryana High
Court, seeking quashing of the orders passed by the Speaker on 9th and 10th
Novenber, 2009, and also for a declaration that the five MAs in question
were disqualified fromthe nenbership of the Haryana Vi dhan Sabha, and, in
the alternative, for a direction on the Speaker to dispose of the
di squalification petitions within a period of three nonths. Notice of
motion was issued to the Respondents on 16th August, 2010, directing them
to enter appearance and to file their witten statements, within three days
before the next date of hearing fixed on 1st Septenber, 2010, either in
person or through a duly-instructed Advocate.

11. On receipt of notice fromthe H gh Court, the Speaker by his order
dated 30th August, 2010, adjourned the hearing of the disqualification
petitions sine die. On 20th Decenber, 2010, the learned Single Judge of
the High Court allowed the Wit Petition and directed the Speaker to
finally decide the disqualification petitions pending before him wthin a
period of four nonths fromthe date of receipt of the certified copy of the
order, which direction has given rise to the question as to whether the
Hgh Court in its jurisdiction under Articles 226 and 227 of t he
Constitution was conpetent to issue such a direction to the Speaker who was
hinself a constitutional authority.

12. In ternms of the order passed by the learned Single Judge, the
date of hearing of the five disqualification petitions was fixed for 20th
January, 2011, by the Speaker. On the said date, Dharam Singh, one of the
Appel l ants before us, filed his reply before the Speaker along wth an
application for striking out "the scandalous, frivolous and vexatious"”
avernents nmade in the disqualification petition. The matters had to be
adj ourned on the said date till 4th February, 2011, to enable the Wit
Petitioner to file his reply to the said application and for further
consi derati on.

13. On the very next day, Letters Patent Appeal No.366 of 2011 was
filed by the Speaker, challenging the order passed by the Ilearned Single
Judge of the High Court on 20th Decenber, 2010. On 1st March, 2011, the
said LPA was listed before the Division Bench which stayed the operation of
the judgnent of the learned Single Judge. A submission was also nade by
the |l earned Solicitor General of India, appearing on behalf of the Speaker,
that every attenpt would be nmde to dispose of the disqualification
petitions as expeditiously as possible.

14. Thereafter, the disqualification petitions were taken up for
hearing by the Speaker on 1st April, 2011, and the case was adjourned till
20th April, 2011, for further arguments. On 20th April, 2011, counsel for

the parties were heard and order was reserved on the application under
Oder 6 Rules 2 and 16 of the Code of Civil Procedure, which had been filed

by Shri Dharam Singh. By his order dated 27th April, 2011, the Speaker
di smissed the said application filed by Dharam Singh and Shri Kul deep
Bi shnoi was directed to file his Ilist of wtnesses along wth their
affidavits within 15 days from the date of the order. It was also

mentioned in the order that counsel for the Respondents would be given an
opportunity to cross-examine the Wit Petitioner’s wtnesses. Thereafter

the Speaker fixed 25th May, 2011, for examination/cross-exanination of Shri
Kul deep Bishnoi, MA, and his wtnesses, and on the said date Shri
Bi shnoi’s evidence was tendered and recorded. However, hi s Cross-
exam nation could not be conpleted and the next date for further cross-
exam nation of Shri Kul deep Bishnoi was fixed for 6th June, 2011. In
bet ween, on 2nd June, 2011, the nmatter cane up before the Division Bench of
the H gh Court when directions were given for hearing of the petitions at
| east every week i.e. at least four times in a nonth. However, on account
of the sudden denise of Chaudhary Bhajan Lal, MP. and forner Chief
M ni ster of Haryana, and also the father of Shri Kuldeep Bishnoi, the
di squalification petitions were adjourned by the Speaker till 20th June



2011. On 21st June, 2011, the Speaker fixed all disqualification petitions
for hearing on 24th June, 2011 and for further cross-exam nation of Shri
Kul deep Bi shnoi . The cross-exanmination of Shri  Kul deep Bishnoi was
concl uded before the Speaker on 7th July, 2011, and 5th August, 2011, was
fixed for recording the evidence of the MLAs. On 18th July, 2011, Letters
Pat ent Appeal No. 366 of 2011 and ot her connected matters were listed before
the Division Bench of the High Court. The said Appeal was heard on three
consecutive days when judgnment was reserved

15. In the neantine, proceedings before the Speaker continued and
since the sane were not being concluded in terns of the assurances given

the Division Bench of the High Court directed the Speaker to file an
affidavit on or before 11th Novenber, 2011. Finally, being dissatisfied
with the progress of the pending disqualification petitions before the
Speaker, the Division Bench took up the Letters Patent Appeals on 2nd
Decenber, 2011, when directions were given for production of the entire
records of the natter pending before the Speaker. On 7th Decenber, 2011

the relevant records of the proceedings before the Speaker were submitted
to the High Court which adjourned the matter till 19th Decenmber, 2011, for
further consideration. However, as alleged on behalf of the Appellants,
the Bench was not constituted on 19th Decenber, 2011, and w thout any
further hearing or giving an opportunity to the Speaker’s counsel to nake
submi ssions on the status report, the Hi gh Court proceeded to pronounce its
judgnent on the Letters Patent Appeals. By its judgnent which has been
i mpugned in these proceedi ngs, the Division Bench upheld the directions of
the learned Single Judge directing t he Speaker to deci de t he
di squalification petitions within a period of four nonths. However, while
di sposing of the natter, the Division Bench stayed the operation of the
orders passed by the Speaker on the nmerger of the HIC (BL) wth the INC
dated 9th Novenber, 2009 and 10t h Novenber, 2009. It also declared the
five MLAs, who have filed separate appeals before this Court, as being
unattached nmenbers of the Assenbly with the right to attend the Sessions

only. It was directed that they would not be treated either as a part of
the INC or the HIC(BL) Party, with a further direction that they would not
hold any office either. It is the aforesaid directions and orders which

have resulted in the filing of the several Special Leave Petitions (now
Civil Appeals) before this Court by the Speaker and the five concerned
M_,As. As a consequence of the order passed by the Division Bench of the
H gh Court, the five independent Appellants before us have been prevented
fromdischarging their functions as Menbers of the Haryana Vidhan Sabha,
even before the disqualification petitions filed against them by Shri
Kul deep Bi shnoi coul d be heard and deci ded.

16. Appearing for the Speaker of the Vidhan Sabha, who is the
Appel lant in the appeal arising out of SLP(C)No.54 of 2012, M. Rohington
F. Nariman, Solicitor General of India, contended that this was not a case
where the survival of the Governnent depended upon allegiance of the five
M_LAs under consideration, since the Government was formed with the support
of seven Independents and one MLA fromthe Bahujan Samaj Party. In fact,
the five MAs, against whom disqualification petitions are pendi ng
consi derati on before the Speaker, were not part of the Government when it
was initially forned.

17. M. Narinman contended that the | earned Single Judge decided the
i ssue of merger in terms of paragraph 4 of the Tenth Schedule to the
Constitution by holding that the two orders dated 9th and 10th Novenber,
2009, were not final or conclusive and that, in any event, when the
disqualification petitions came to be decided, it wuld be open for the
Speaker to reconsider the issue of merger. The learned Solicitor GCenera
enphasi zed the fact that there was neither any appeal nor any cross-
objection in respect of the aforesaid decision of the | earned Single Judge
and even if the same fell within one of the exceptions indicated in Banarsi
Vs. Ram Phal [(2003) 9 SCC 606], the judgment must still be held to have
becone final between the parties. The learned Solicitor General urged that
all the decisions which had been cited on behalf of the Respondent No.l1,
wer e decisions rendered prior to the judgnent in Banarsi’'s case (supra).
It was, therefore, subnmitted that the decision in Banarsi’'s case (supra) 1is
the final viewin regard to the provisions of Oder 41 Rule 33 of the Code
of Civil Procedure.



18. The | earned Solicitor General then challenged the orders of the
Di vision Bench of the High Court on the ground of violation of the
principles of natural justice. It was contended that while the High Court
had concl uded the hearing and reserved judgnent on 20th July, 2011, by
order dated 12th Cctober, 2011, it directed the Speaker to place on record
the status of the proceedings relating to the disqualification petitions.
Al t hough, the sane were duly filed, wthout giving the parties further
opportunity of hearing with regard to the said records, the Division Bench
directed the matter to be listed for further consideration on 19th
Decenber, 2011. It was submitted that though the Bench did not assenble on
19t h Decenber, 2011, the Division Bench delivered the inpugned judgnent on
20t h Decenber, 2011, wi thout any further opportunity of hearing to the
parties.

19. The | earned Solicitor General submitted that the procedure adopted
was contrary to the law laid down in Kihoto Hollohan vs. Zachillhu [(1992)
Supp. (2) SCC 651], wherein it was stated as under: -

"110. In viewof the limted scope of judicial review that is
avai |l abl e on account of the finality clause in Paragraph 6 and also
having regard to the constitutional intendnent and the status of the
repository of the adjudicatory power i.e. Speaker/Chairman, judicia
revi ew cannot be available at a stage prior to the nmking of a
deci sion by the Speaker/Chairman and a quia tinmet action would not be
perm ssible. Nor would interference be perm ssible at an interlocutory
stage of the proceedings. Exception will, however, have to be made in
respect of cases where disqualification or suspension is inposed
during the pendency of the proceedings and such disqualification or
suspension is likely to have grave, inmediate and irreversible
reper cussi ons and consequence.”

20. The learned Solicitor General sought to reenphasize the fact that the
present case is not a case involving disqualification or suspension of a
Menber of the House by the Speaker during the pendency of the proceedings,
but relates to disqualification proceedings pending before the Speaker
whi ch were not being disposed of for one reason or the other. It was
submitted that the fact that the Speaker had not finalized t he
di squalification petitions for alnost a period of two years, could not and
did not vest the High Court with power to wusurp the jurisdiction of the
Speaker and to pass interimorders effectively disqualifying the five MAs
in question fromfunctioning effectively as Menbers of the House. The
| earned Solicitor General urged that the facts of this case wuld not,
therefore, attract the exceptions carved out in Kihoto Hollohan's case
(supra).

21. The | earned Solicitor General lastly wurged that the single-nost
important error in the inpugned judgnent is that it sought to foreclose the
right of the Speaker to decide the disqualification petitions under
paragraph 4 of the Tenth Schedule. The said decision was also wong since
the Division Bench chose to follow judgnents which related to the concept
of "split" under paragraph 3 of the Tenth Schedule, which today stands
deleted therefrom The learned Solicitor CGeneral subnmitted that there was
a clear difference between matters relating to the erstwhile paragraph 3 of
the Tenth Schedul e and paragraph 4 thereof. Wile paragraph 3 of the Tenth
Schedul e required proof of two splits, paragraph 4(2) requires proof of
only one deemed nmerger. The learned Solicitor General submitted that there

was no concept of deened split in paragraph 3. It was submitted that
paragraph 4(2) is mnmeant only as a defence to a petition for
di squalification and the sane would succeed or fail depending on whether

there was a deened nerger or not.

22. It was further submtted that wunder paragraph 4 of the Tenth
Schedul e, the Speaker was not the deciding authority on whether a merger of
two political parties had taken place or not. It was wurged that the

expression used in paragraph 4(2) of the Tenth Schedule "for the purpose of



paragraph 4(1)" clearly indicates that the deeming provision is not in
addition to, but for the purpose of paragraph 4(1), which is entirely
different fromthe scheme of paragraph 3 which uses the expression "and"
thereby indicating that a split takes place only if there is a split in the
original political party and at I|east one-third of the nenbers of the
| egislature party also joined in. It was further subnitted that the use of
the expression "if and only if" in paragraph 4 of the Tenth Schedule is to
re-enphasi ze the fact that the Speaker cannot decide whether nmerger of the
original party had taken place, as he is only required to decide whether
merger was a defence in a disqualification petition filed under paragraph 6
of the Tenth Schedul e.

23. The |l earned Solicitor General then wurged that the subm ssion
advanced on behal f of the Respondent No.1 that in view of the delay by the
Speaker in disposing of the disqualification petitions, this Court should
deci de the sane, was wholly m sconceived, since it pre-supposes the vesting
of power to decide such a question on the Court, though the same is clearly
vested in the Speaker. Even otherwise, in the absence of any Special Leave
Petition by the Respondent No.1, the nobst that could be done by this Court
woul d be to dismiss the Special Leave Petition

24. Di stinguishing the various decisions cited before the Division
Bench on behal f of the Respondent No.1l, and, in particular, the decision in
Raj endra Singh Rana vs. Swam Prasad Maurya [(2007) 4 SCC 270], the |earned
Solicitor General submitted that in the said case, the life of the Assenbly
was al nost over, whereas in the present case the next election would be
held only in October, 2014. Furthernore, the same was a judgnent where the
final orders passed by the Speaker on the disqualification petitions were
under challenge, unlike in the present case where the disqualification
petitions are still pending decision with the Speaker

25. The | earned Solicitor General submitted that if the decision in
Raj endra Singh Rana’s case (supra) which, inter alia, dealt wth the
question relating to the Speaker’s powers to decide a question in respect
of paragraph 4 of the Tenth Schedul e i ndependent of any application under
paragraph 6 thereof, is to be made applicable in the facts of this case,
the sane woul d be contrary to the decision of this Court in Raja Soap
Factory vs. S.P. Shantharaj [(1965) 2 SCR 800]. The learned Solicitor
General al so made special reference to the decision of this Court in
Mayawati vs. Markandeya Chand & Ors. [(1998) 7 SCC 517], wherein it was,
inter alia, held that if the order of the Speaker disqualifying a Menber
was to be set aside, the matter had to go back to the Speaker for a fresh
decision, since it was not the function of this Court to substitute itself
in place of the Speaker and decide the question which had arisen in the
case.

26. In addition to his aforesaid subnissions, the Ilearned Solicitor
General also subnmitted that various substantial questions of law in regard
to the interpretation of the Constitution, had arisen in the facts of the
present case, nanely,

a) \Wet her paragraph 4 of the Tenth Schedule to the Constitution, read
as a whole, contenplates that when at least two-thirds of the
menbers of the legislature party agree to a nerger between one
political party and another, only then there is a "deenmed nerger"
of one original political party with another?

b) Whether in view of the difference in | anguage between paragraphs 3
and 4 of the Tenth Schedule, a deened nerger is the only thing to
be | ooked at as opposed to a "split" which nust be in an origina
political party cumulatively with a group consisting of not |ess
than one third of the nmenbers of the |egislature party?

c) Vet her post-nmerger, those who do not accept the nmerger are subject
to the anti-defection | aw prescribed in the Tenth Scheudl e?



d) Whether there is a conflict between the five-judge Benches in
Raj endra Singh Rana v Swam Prasad Maurya, (2007) 4 SCC 270 as
agai nst Ki hoto Hol I ohan, 1992 Supp (2) SCC 651 and Suprene Court
Advocat e- on- Record Associ ation case, (1988) 4 SCC 4097

e) What is the status of an 'unattached” Menber in either House of
Parliament or in the State Legislature? [already under reference to
a larger Bench in Amar Singh v Union of India, (2011) 1 SCC 210]~?

f) Whether in view of Article 212(2) of the Constitution of India, if
a Speaker of a State Legislature fails to decide a Petition for
di squalification, he would not be subject to the jurisdiction of
any Court?

g) Wether the Speaker, while exercising original jurisdiction/powers
ina disqualification petition wunder Para 6(1) of the Tenth
Schedul e to the Constitution of India, has power to pass interim

orders?
27. According to the learned Solicitor Ceneral, the aforesaid
questions, which involved interpretation of the Consti tution, wer e

required to be decided by a Bench of not less than 5 Judges in view of the
constitutional mandate in Article 145(3) of the Constitution, before a
final decision was taken in these appeal s.

28. Appearing for Shri Kul deep Bishnoi, the Respondent No.1 in the
appeal s preferred by the Speaker, Haryana Vi dhan Sabha, and the five MAs,
agai nst whom di squal i fication proceedi ngs were pending, M. N dhesh Gupta
| earned Seni or Advocate, at the very threshold of his argunents subnitted
that this was a case which clearly denonstrated how the process of |aw was
bei ng misapplied and ni sused by the Speaker of the Haryana Vi dhan Sabha, so
as to defeat the very purpose and objective of the anti-defection law as
contained in the Tenth Schedule to the Constitution. M. Qupta enphasized
in great detail the manner in which the Speaker had deferred the hearing of
the disqualification petitions filed by the Respondent No.l1 against the
five MLAs, on one pretext or the other, despite the fact that the
applications for disqualification under paragraph 4(2) of the Tenth
Schedul e to the Constitution had been made as far back as on 9th Decenber,
2009.

29. M. CQupta subnmitted that till today, the said disqualification
applications are pendi ng decision before the Speaker and since such delay
in the disqualification proceedings was agai nst the very grain and object
of the Tenth Schedule to the Constitution, the Division Bench of the High
Court had no other option but to pass appropriate orders by invoking
jurisdiction under Order 41 Rule 33 of the Code of Gvil Procedure. In
effect, the entire burden of M. Qupta’'s subnmissions was directed against
the prejudice caused to the Respondent No.1l on account of the inaction on
the part of the Speaker in disposing of the pending disqualification
petitions within a reasonable tine. M. G@upta sought to justify the
i mpugned order passed by the Division Bench of the Hi gh Court on the ground
that on account of the deliberate delay on the part of the Speaker in
allowing the five dissident MLAs fromcontinuing to function as Menbers of
the House despite their violation of the provisions of paragraph 4(4) of
the Tenth Schedule to the Constitution, the High Court in exercise of its
appel | ate powers under Order 41 Rule 33 of the Code of Civil Procedure gave
interimdirections so as to ensure that the Petitioner before the Speaker
was non-suited on account of the Speaker’'s attenpts to del ay t he
disqualification of the said five MAs.

30. M. Qupta subnmitted that by virtue of the interimorder passed by
the Division Bench of the High Court under Order 41 Rule 33 of the Code of
Cvil Procedure, hereinafter referred to as "CPC', the High Court nerely

suspended the said Menbers fromdischarging all their functions as Menbers



of the House, without touching their menbership. He subnmitted that such a
course of action was the only renedy available to the High Court to correct
the deliberate and willful attenpt by the Speaker to subvert the very
essence of the Tenth Schedule to the Constitution

31. For all the subm ssions advanced by M. Gupta, the main weapon in
his armoury is Order 41 Rule 33 CPC. The sane is only to be expected,
since no final order had been passed by the Speaker on the disqualification
petitions, which would have entitled the H gh Court to pass interim orders
in exercise of its powers under Article 226 and 227 of the Constitution

since it is only the Speaker, who under paragraph 6 of Tenth Schedule to

the Constitution, is entitled to deci de questi ons in regard to
di squalification of a Menber of the House on the ground of defection
Furthermore, all the different cases cited by M. GQupta relate to

proceedi ngs taken against final orders passed by the respective Speakers
and the width of the jurisdiction of the H gh Court under Articles 226 and
227 of the Constitution

32. M. CQupta dealt separately with the lawrelating to Oder 41 Rule
33 CPC in support of his contention that under the said provision, the Hgh
Court was conpetent to pass interim orders effectively disqualifying a
Menber of the House, notwi thstanding the provisions of paragraph 6 of Tenth
Schedul e to the Constitution. M. CGupta has relied heavily on the decision
of this Court in Mahant Dhangir & Anr. vs. Madan Mhan & Os. [ (1987)
Supp. SCC 528] wherein, while considering the width of Oder 41 Rule 33
CPC, this Court was of the viewthat a litigant should not be left wthout
renedy agai nst the judgnent of a | earned Single Judge and that if a cross-
obj ection under Rule 22 of Order 41 CPC was not naintai nabl e agai nst the co-
respondent, the Court could consider it under Rule 33 of Oder 41 CPC
This Court held that Rules 22 and 33 are not nutually exclusive, but are
closely related to each other. |If objection could not be taken wunder Rule
22 against the co-respondent, Rule 33 could come to the rescue of the
objector. It was al so observed that "the sweep of the power under Rule 33
is wide enough to deternine any question, not only between the appellant
and respondent, but al so between the respondent and co-respondents. The
appel l ate court could pass any decree or order which ought to have been
passed in the circunmstances of the case.”

33. M. CQupta urged that the law, as declared by this Court, indicates
that under Order 41 Rule 33 CPC, this Court as an appellate Court, has
power to pass any decree or nake any order which ought to have been passed
or make such further decree or order as the case nay require.

34. M. CQupta also referred to the Constitution Bench decision of this
Court in L. Chandra Kumar vs. Union of India [(1997) 3 SCC 261], in which
the Bench was considering the question as to whether under clause 2(d) of
Article 323-A, the jurisdiction of all Courts, except the jurisdiction of
this Court under Article 136 of the Constitution, was excluded.

35. The very foundation of M. Qupta’'s subm ssions is based upon O der
41 Rule 33 CPC which ordinarily empowers the Cvil Court to pass any
interimorder in appeal. Wat we are, however, required to consider in
these appeals is whether such jurisdiction could at all have been invoked

by the H gh Court when no final order had been passed by the Speaker on the
di squalification petitions.

36. M. CQupta lastly urged that the ground relating to the mala fides
of the Speaker’s inaction in delaying the final deci si on in t he
di squalification proceedi ngs, had not been given up finally, as the very
conduct of the Speaker revealed such mala fides at alnobst every stage of
t he pendi ng proceedi ngs.

37. Whi | e adopting the subm ssions nmade by the Solicitor General, M.
K. K. Venugopal and M. Mikul Rohatgi, |earned senior counsel, appearing for
the Appellants in the other appeals, subnmtted that the order of the
Di vi sion Bench woul d have far-reaching consequences since the power to
decide all nmatters relating to disqualification of Menbers of t he
Legi sl ative Assenbly were vested in the Speaker under paragraph 6 of the
Tenth Schedule to the Constitution



38. During the pendency of the Special Leave Petitions, |I.A Nos.2 and
3 were filed in Special Leave Petition (Gvil) No.54 of 2012 by S/ Shri A ay
Si ngh Chautal a and Sher Singh Barshanmi, both MAs in the Haryana Vidhan
Sabha. A further application, being I.A No.4 of 2012, was filed by one
Shri Ashok Kumar Arora, who is also an MLA of the Haryana Vi dhan Sabha. The
prayer in all the said applications was for Ileave to intervene in the
Speci al Leave Petition filed by the Speaker of the Haryana Vidhan Sabha.
The sane were allowed by Order dated 28th February, 2012

39. Pursuant to the said order, Dr. Rajeev Dhawan, |earned senior
counsel , appeared for Shri Ajay Singh Chautala and the other interveners
and urged that the orders passed by the Speaker on 9th and 10th Novenber,
2009, were void ab-initio and in excess of jurisdiction. However, in the
| engt hy submi ssi ons advanced by Dr. Dhawan in relation to the provisions of
erstwhile paragraph 3 and paragraph 4 of the Tenth Schedule to the
Constitution, reference was made to various decisions of this Court,
including that in Rajendra Singh Rana’'s case (supra). The same are,
however, all based on decisions taken by the Speaker on the question of
"split" or "merger", while in the instant case we are concerned wth the
i naction of the Speaker in disposing of the disqualification petitions
filed by the Respondent No.1l and the jurisdiction of the Hgh Court to
issue interimorders restraining a Menber of the House fromdischarging his
functions as an elected representative of his constituents despite the
provi sions of paragraph 6 of the Tenth Schedule to the Constitution

40. Most of the questions raised by M. N dhesh Gupta and Dr. Rajeev
Dhawan contenpl ate a situati on where the Speaker had taken a final decision
on a disqualification petition. However, in the instant case we are really
requi red to consider whether the High Court was conpetent to pass interim
orders under its powers of judicial review under Articles 226 and 227 of
the Constitution when the disqualification proceedings were pending before
the Speaker. In fact, even in Kihoto Hollohan's case (supra), which has
been referred to in extenso by Dr. Dhawan, the scope of judicial review has
been confined to violation of constitutional nandates, nmala fides, non-
compliance with rules of natural justice and perversity, but it was also
very clearly indicated that having regard to the <constitutional scheme in
the Tenth Schedule, normally judicial review could not cover any stage
prior to the maki ng of the decision by the Speaker or the Chairman of the
House, nor any quia tinet action was contenpl ated or perm ssible.

41. From t he submi ssions nade on behalf of the respective parties,
certain inmportant issues energe for consideration. One of the said issues
rai sed by M. N dhesh Gupta concerns the conpetence of the Hgh Court to
assune jurisdiction under Oder 41 Rule 33 CPC when disqualification
petitions were pending before the Speaker and were yet to be disposed of.
Anot her inportant issue which arises, de hors the subnissions nade on
behal f of the respective parties, is whet her t he question of
di squalification on account of nerger, which had been accepted by the
Speaker, could have been entertained by the Speaker under paragraph 4 of
The Tenth Schedul e, when such powers were vested exclusively in the Speaker
under paragraph 6 thereof.

42. Relying on the decisions of this Court in Kihoto Hollohan's case
(supra), Jagjit Singh Vs. State of Haryana [(2006) 11 SCC 1] and Mayawati’s
case (supra), the learned Single Judge came to the <conclusion that while
passing an order under paragraph 4 of the Tenth Schedule to t he
Constitution, the Speaker does not act as a quasi-judicial authority and
that such order would necessarily be subject to adjudication under
par agr aph 6.

43. Accordingly, the main challenge to the inpugned decision of the
Di vi sion Bench of the Punjab & Haryana H gh Court is wth regard to the
conpetence of the Speaker of the Assenbly to decide the question of
di squalification of the Menbers of the Haryana Janhit Congress (BL) Party
on their joining the Indian National Congress Party on the basis of the
letters witten by the five Menbers of the former legislature party.
Incidentally, the | earned Single Judge held that the issue would have to be
decided by the Speaker hinmself while considering the disqualification



petitions under paragraph 6 of the Tenth Schedule to the Constitution

What is inportant, however, is the question as to whether such a decision
could be arrived at under paragraph 4 of the Tenth Schedule to the
Constitution whereunder the Speaker has not been given any authority to
deci de such an issue. Paragraph 4 nerely indicates the circunstances in
whi ch a Menber of a House shall not be disqualified under Sub-paragraph (1)
of Paragraph 2. One of the circunstances indicated is where the origina

political party merges with another political party and the Menber clains
that he and any other Menber of his original political party have becone
Menbers of such other political party, or, as the case may be, of a new
political party formed by such nerger. As stressed by the |earned
Solicitor Ceneral, for the purpose of sub-paragraph (1), the nmerger of the
original political party of a Menber of the House, shall be deened to have
taken place if, and only if, not less than two-thirds of the Menbers of the
| egislature party concerned agreed to such nerger. In other words, a
formul a has been laid down in paragraph 4 of the Tenth Schedule to the
Constitution, whereby such Menbers as came within such forrmula could not be
di squalified on ground of defection in case of the merger of his origina

political party with another political party in the circunstances indicated
i n paragraph 4(1) of the Tenth Schedule to the Constitution

44, The schene of the Tenth Schedule to the Constitution indicates
that the Speaker is not conpetent to take a decision with regard to
di squalification on ground of defection, wthout a determnation under
paragraph 4, and paragraph 6 in no uncertain terms lays down that if any
question arises as to whether a Menber of the House has becone subject to
di squalification, the said question would be referred to the Speaker of
such House whose decision would be final. The finality of the decisions of
the Speaker was in regard to paragraph 6 since the Speaker was not
competent to decide a question as to whether there has been a split or
nmerger under paragraph 4. The said question was considered by the
Constitution Bench in Rajendra Singh Rana’s case (supra). While construing
the provisions of the Tenth Schedule to the Constitution in relation to
Articles 102 and 191 of the Constitution, the Constitution Bench observed
that the whol e proceedi ngs under the Tenth Schedule gets initiated as a
part of disqualification proceedings. Hence, determ nation of the question
of split or merger could not be divorced fromthe notion before the Speaker
seeking a disqualification of the Menber or Menbers concerned under
paragraph 6 of the Tenth Schedul e. Under the schene of the Tenth Schedule
the Speaker does not have an independent power to decide that there has
been split or nmerger as contenplated by paragraphs 3 and 4 respectively and
such a decision can be taken only when the question of disqualification
arises in a proceedi ng under paragraph 6. It is only after a fina
decision is rendered by the Speaker under paragraph 6 of the Tenth Schedul e
to the Constitution that the jurisdiction of the High Court wunder Article
226 of the Constitution can be invoked.

45, We have to keep in nind the fact that these appeals are being
decided in the background of the conplaint nade to the effect that interim
orders have been passed by the High Court in purported exercise of its
powers to judicial review under Articles 226 and 227 of the Constitution

when the disqualification proceedi ngs were pending before the Speaker. In
that regard, we are of the view that since the decision of the Speaker on a
petition under paragraph 4 of the Tenth Schedul e concerns only a question
of merger on which the Speaker is not entitled to adjudicate, the High
Court could not have assuned jurisdiction under its powers of review before
a decision was taken by the Speaker under paragraph 6 of the Tenth Schedul e

to the Constitution. It is in fact in a proceeding under paragraph 6 that
the Speaker assunes jurisdiction to pass a quasi-judicial order which is
amenable to the wit jurisdiction of the Hgh Court. It is in such

proceedings that the question relating to the disqualification is to be
consi dered and decided. Accordingly, restraining the Speaker from taking
any deci sion under paragraph 6 of the Tenth Schedule is, in our view,
beyond the jurisdiction of the High Court, since the Constitution itself
has vested the Speaker with the power to take a decision under paragraph 6
and care has al so been taken to indicate that such decision of the Speaker
woul d be final. It is only thereafter that the High Court assumes
jurisdiction to exam ne the Speaker’s order.



46. The subni ssions nade by M. N dhesh Gupta relating to Oder 41
Rule 33, in our view, are not of much rel evance on account of what we have
i ndi cated herei nabove. Oder 41 Rule 33 vests the Appellate Court wth
powers to pass any decree and make any order which ought to have been
passed or nade and to pass or nake such further or other decree or the
order, as the case may require. The said power is vested in the Appellate
Court by the statute itself, but the principles thereof cannot be brought
into play in a matter involving a decision under the constitutiona
provi sions of the Tenth Schedule to the Constitution, and in particular
par agraph 6 thereof.

47. The appeal filed by the Speaker, Haryana Vi dhan Sabha, against the
judgnent of the Division Bench of the Hgh Court, is not, therefore,
capable of being sustained and the Appeal filed by the Speaker is
accordingly dismssed. The other Appeal s preferred by t he five

di squalified M.As have, therefore, to be allowed to the extent of the
directions given by the | earned Single Judge and endorsed by the Division
Bench that the five MAs would stand disqualified from effectively
functioning as Menbers of the Haryana Vi dhan Sabha till the Speaker decided
the petitions regarding their disqualification, wthin a period of four
nmont hs.

48. In our view, the High Court had no jurisdiction to pass such an
order, which was in the donmain of the Speaker. The High Court assunmed the
jurisdiction which it never had in naking the interimorder which had the
effect of preventing the five MLAs in question fromeffectively functioning
as Menbers of the Haryana Vi dhan Sabha. The direction given by the |earned
Single Judge to the Speaker, as endorsed by the Dvision Bench, s,
therefore, upheld to the extent that it directs the Speaker to decide the
petitions for disqualification of the five MLAs within a period of four
months. The said direction shall, therefore, be given effect to by
Speaker. The remaining portion of the order disqualifying the five MAs
fromeffectively functioning as Menbers of the Haryana Vi dhan Sabha is set
aside. The said five MLAs would, therefore, be entitled to fully function
as Menbers of the Haryana Vi dhan Sabha w thout any restrictions, subject to
the final decision that nmay be rendered by t he Speaker in t he
disqualification petitions filed under paragraph 6 of the Tenth Schedule to
the Constitution.

49, The Speaker shall dispose of the pending applications for
disqualification of the five MLAs in question within a period of three
mont hs fromthe date of communication of this order

50. Having regard to the peculiar facts of the case, the parties shal
bear their own costs.

(ALTAMAS KABI R)

(J. CHELAVESWAR)

New Del hi
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Hon' bl e M. Justice Altamas Kabir pronounced the judgenent of the
Bench conprising of H's Lordship and Hon' ble M. Justice J.
Chel ameswar .

"The appeal filed by the Speaker, Haryana Vi dhan Sabha, against the
judgnent of the Division Bench of the High Court, is not, therefore,
capabl e of being sustained and the Appeal filed by the Speaker is
accordingly disnissed. The other Appeals preferred by the five
di squal i fied M_As have, therefore, to be allowed to the extent of the
directions given by the learned Single Judge and endorsed by the
Division Bench that the five MAs wuld stand disqualified from
effectively functioning as Menbers of the Haryana Vidhan Sabha till the
Speaker decided the petitions regarding their disqualification, wthin
a period of four nonths.

In our view, the High Court had no jurisdiction to pass such an
order, which was in the donmain of the Speaker. The Hi gh Court assuned
the jurisdiction which it never had in nmaking the interim order which
had the effect of preventing the five MAs in question fromeffectively
functioning as Menbers of the Haryana Vidhan Sabha. The direction
given by the learned Single Judge to the Speaker, as endorsed by the
Di vi sion Bench, is, therefore, upheld to the extent that it directs the
Speaker to decide the petitions for disqualification of the five MAs
within a period of four nmonths. The said direction shall, therefore,
be given effect to by

.3/ -



Speaker. The renmining portion of the order disqualifying the five
M.As fromeffectively functioning as Mnbers of the Haryana Vidhan
Sabha is set aside. The said five MLAs would, therefore, be entitled
to fully function as Menbers of the Haryana Vi dhan Sabha w thout any
restrictions, subject to the final decision that nmay be rendered by the
Speaker in the disqualification petitions filed under paragraph 6 of
the Tenth Schedule to the Constitution

The Speaker shall dispose of the pending applications for
di squalification of the five MLAs in question within a period of three
nonths fromthe date of conmunication of this order

Having regard to the peculiar facts of the case, the parties shal
bear their own costs."”

[ Al'ka Dudeja ] [ I'ndu Satija ]
A R-cumP.S. Court Master

[ Si gned Reportable judgenent is placed on the file]



