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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 6918-6919 OF 2011

NARI NDER SINGHRAO L. APPELLANT

VERSUS

AVM MAHI NDER SI NGH RAO AND OTHERS ... . RESPONDENTS

1JUDGMENT

ANIL R DAVE, J.

1. Bei ng aggri eved by the Judgnment delivered in Gvil Regular
Second Appeal No. 3937 of 2005 and Cross Ohjection No. 9-C of 2005
dated 21st May, 2010 by the H gh Court of Punjab & Haryana at
Chandi garh, these appeals have been filed by original defendant
No. 1.

2. The facts giving rise to the appeals in a nutshell are as
under :

Rao Gajraj Singh and his wife Sumtra Devi were occupiers of
the suit property. The property appears to have been constructed
somewhere in 1935 and as per the nunicipal record, it belonged to
Rao Gajraj Singh. A docunment was executed by Rao Gajraj Singh to
the effect that upon death of hinself or his wife, the suit property
woul d be inherited by the survivor. The said witing was attested
by Rao Devender Singh, the son of Rao Gajraj Singh's real sister

Rao Gajraj Singh expired on 29th March, 1981 and thereafter
Sumitra Devi, who had eight children, started residing at Ranch
with the appellant.

Somewhere in 1980s, Sumitra Devi got constructed sone shops
in the suit premi ses and the said shops were given on rent.

On 1st June, 1989, Sumitra Devi executed a WII whereby she
bequeat hed the suit property to one of her sons, nanely, Narinder
Singh Rao (the present appellant and original defendant No.1) and
she expired on 6th June, 1989.

3. After the death of Sumitra Devi, her four children, one of
them bei ng the present respondent No.1, filed a suit for declaration



claiming their right in the suit property. Subsequently, the plaint
was amended so as to make it a suit for partition. According to the
case of the said children, the WIIl was not genuine and therefore,
the said WII could not have been acted upon and as Sumitra Devi was
survived by eight children, the suit property would be inherited by
all the children. Thus, each child had 1/8th share in the suit
property.
4. Even after death of Rao Gajraj Singh, the suit property
continued to remain in his name because nobody had got the property
mutated in the nanes of his heirs/legal representatives after his
deat h.

5. The said suit was disnissed and therefore, the origina
plaintiffs, along with others, preferred an appeal. After hearing
the | earned advocates and considering the facts of the case, the
| ower appellate court dism ssed the said appeal though allowed the
appeal on the question of court fee.

6. Being aggrieved by the judgnent delivered by the | ower appellate
court, original plaintiff No.1 filed a second appeal, being G vi
Regul ar Second Appeal No. 3937 of 2005. On the issue with regard
to court fee, cross objection was filed by the present appellant.
The said appeal was partly all owed whereas the cross objection was
di sm ssed on 25th May, 2010 and being aggrieved by the judgnent
delivered in the said appeal, the present appeal has been filed by
the appellant, who is original defendant no.1

7. It is pertinent to note as to how the Hi gh Court has decided
the Second Appeal and for that purpose let us | ook at the findings,
whi ch are as under:

The ultimate findings arrived at by the court below are to
the effect that the witing executed by Rao Gjraj Singh, which
stated that upon death of hinself or his wfe, the suit property
woul d be inherited by the survivor, was neither in the nature of a
W1l nor in the nature of transfer of the property because the said
witing was neither registered as required under the provisions of
the Indian Registration Act, 1908 nor was attested by two w tnesses
as it should have been done, had it been a WII. Thus, the witing
executed by Rao Gajraj Singh, in the eyes of law, was only a piece
of paper, having no legal effect. Factually also, the said witing
was not a WII because it was not attested by tw attesting
witnesses as is required to be done for execution of a valid WII.
It is also a fact that the said witing had not been registered and
by virtue of the said witing either conplete ownership or share of
Rao Gajraj Singh was not transferred to Sunitra Devi, thus, the High
Court in its inmpugned judgnment rightly ignored the said witing
executed by Rao Gajraj Singh.

8. Upon the death of Rao Gajraj Singh, no mutation entry was
made in the Minicipal Corporation records to show as to who had
inherited the property in question and the said property continued
to remain in the nane of late Rao Gajraj Singh

9. By virtue of the WIIl executed by Sumitra Devi, whereby the
property had been bequeathed to the present appellant, the appellant
cl ains conpl ete ownership over the suit property.

10. So far as inheritance of the suit property by the present
appel lant in pursuance of the WIIl dated 1st June, 1989 executed by
Sumitra Devi is concerned, the finding of the | ower appellate court
isto the effect that the WIIl was validly executed by Sunmitra Devi,
whi ch had been attested by two w tnesses, one being an advocate and
another being a nedical practitioner. Though there was an
all egation to the effect that Sumitra Devi was not Kkeeping good
health at the time when she had executed the aforesaid WIl and she
was not having sound and di sposing mnd at the tinme of execution of
the WIIl, the said submission made before the courts below was not
accepted. Upon appreciation of evidence adduced, it was held that
the WIIl was validly executed and Sumitra Devi was conpetent to
execute the WIIl which had been duly attested by two conpetent
witnesses. |In the circunmstances, the courts below cane to the
conclusion that the WII was validly executed. The question with
regard to the state of nind of the testatrix and execution of the
W1l being a question of fact, the High Court rightly accepted the
findings arrived at by the |ower appellate court. As the said



finding has been accepted by the Hi gh Court, in our opinion, even
this Court would not re-appreciate the said fact. In t he
circunstances, so far as the validity of the WIl is concerned, it
is treated to have been executed properly. The next question which
was to be considered by the Hgh Court was wth regard to the
ownership right of the suit property. The property was in the nane
of Rao Gajraj Singh and no evidence of whatsoever type was adduced
to the effect that the property originally belonged to Sunmitra Devi.
Looking to the said fact, the findings arrived at by the H gh Court
that the suit property belonged to Rao Gajraj Singh cannot be
di sturbed. As Rao Gajraj Singh died intestate and was the owner of
the property at the time of his death, the suit property should have
been inherited by his widow, nanmely Sunmitra Devi and his eight
children in equal share, as per the provisions of the Hindu
Succession Act, 1956. In that view of the matter, the High Court
arrived at the conclusion that the suit property would be inherited
by all the 9 heirs i.e. Sumtra Devi and her <eight children and
therefore, Sumitra Devi had inherited only 1/9th of the right and
interest in the suit property whereas 1/9th of the right and
interest in the suit property belonged to each child of Rao Gajr aj
Si ngh.
11. Though the WIIl executed by Sumitra Devi has been treated as
a validly executed WIIl, Sumitra Devi, who had only 1/9th of the
right and interest in the suit property, could not have bequeathed
nmore than her interest in the suit property. If Sunmitra Devi was
not a full-fledged owner of the suit property, she could not have
bequeathed the entire suit property to the present appellant-
Nari nder Singh Rao who has clained the entire property by virtue of
the WIIl executed by Sumitra Devi. At the nobst Sumitra Devi could
have bequeathed her interest in the property which was to the extent
of 1/9th share in the said property. So the High Court rightly cane
to the conclusion that the 1/9th share in the suit property
belonging to Sumitra Devi would be inherited by the present
appel lant - Narinder Singh Rao by virtue of the WII|l executed by
her. In addition to his own right and interest in the suit property
to the extent of 1/9th share, which the present appellant had
inherited fromhis father, the present appellant would get 1/9th
share in the suit property as he also inherited share of his nother
Sumitra Devi whereas all other children of Rao Gajraj Singh would
get 1/9th share each in the suit property. Thus, the present
appel I ant woul d be having 2/9th share in the suit property.
12. In our opinion, the aforestated findings arrived at by the
court below are absolutely just and proper. So far as findings of
facts are concerned, the sanme have been finally decided by the court

bel ow and therefore, we would not like to interfere with the
findings of the fact.
13. So far as legal issues are concerned, in our opinion, the

court below did not make any error while coning to the aforestated
conclusions after applying law to the facts of the case.

14. The | earned counsel appearing for the parties had made
| engt hy submi ssions, however, in our opinion not a single subm ssion
made on behal f of the appellant is inpressive.

15. On behal f of the appellant, the subm ssions were nade to the
effect that the suit property in fact belonged to Sunmitra Devi
though it was in the name of Rao Gajraj Singh. The provisions of

Benam Transfer (Prohibition) Act, 1988 had been referred to by the
| earned counsel appearing for the appellant. The question whether
the suit property in fact belongs to an individual i.e. whether he
is a beneficial owner or is a benam, is a question of fact. There
was no averment made in the plaint with regard to the aforestated
allegation. No issue to the said fact had been raised before the
trial court. The said issue had been raised for the first tine
before the appellate court and in our opinion, the issue with regard
to the fact could not have been raised before the appellate court
for the first time and therefore, all subnmissions made in relation
to the provisions of Benam Transfer (Prohibition) Act, 1988 and
with regard to real ownership of the suit property cannot be | ooked
into at this stage.

16. The submi ssions nade with regard to the nental capacity of



Sumitra Devi at the time of execution of the WIIl cannot also be
| ooked into at this stage because the nental capacity of the
testator to execute a WIlIl being a question of fact, we would Iike
to accept the findings arrived at by the court below and al
all egations with regard to soundness of mind of Sumitra Devi at the
time of execution of the WIIl or allegation with regard to undue
i nfluence of the present appellant with whom Sunmitra Devi was
residing at the time of her death cannot be |ooked into by this
Court as they are the issues pertaining to fact. W, therefore, do
not accept the submi ssions nmade with regard to validity of the WII
executed by Sumitra Devi.

17. As we have cone to the conclusion that the WII| executed by
Sunmitra Devi was just and proper, the consequences of the WIIl would
be like this:

Rao Gajraj Singh was survived by his eight children and his
widow -Sunmitra Devi. As Rao Gajraj Singh died intestate, according
to the provisions of the H ndu Succession Act, his property would
devol ve upon all his nine heirs i.e. his widow and eight children
So, everyone would get 1/9th share in the property of Rao Gajraj
Singh. Though Sunmitra Devi had executed her WIl and had bequeat hed
the entire property in question to the present appellant nanely
Nari nder Singh Rao, Sunmitra Devi could not have bequeat hed under her
WIl what she did not own. She was only 1/9th owner of the suit
property so she could have bequeathed only her share i.e. 1/9th
share in the suit property. As aresult of the WII of Sunmitra
Devi, Narinder Singh Rao- the appellant would not only inherit his
own share in the property, which he had inherited from his father
Rao Gajraj Singh but he would also inherit share of his nother
Sunmitra Devi as per her WIIl. Thus, the present appellant would
become the owner of 2/9th share of the suit property. In our
opinion the final finding of the High Court that the appellant is
the owner of 2/9th share of the suit property is, therefore
absol utely correct.

18. The avernents with regard to court fee are not of inportance
at this stage as looking to the facts of the case, the court below
has rightly come to the conclusion that the issue with regard to the
court fee was a matter between the litigant filing the suit and the
court and the defendants need not have bothered about the sane.

19. The | earned counsel appearing for both sides have cited
several judgnents. The propositions laid dowm in the said judgnents
cannot be disputed, however, the fact remnins that the said
judgnents do not render any assistance to the appellant in view of
the aforestated facts.

20. In view of the findings of fact arrived at by the courts
bel ow and the |l egal position clarified hereinabove and by the High
Court, in our opinion, the High Court has comitted no error and
therefore, we see no reason to interfere with the inpugned judgnent.
21. For the aforestated reasons, the appeals are disnmissed wth
no order as to costs.

.................... J.
(RM LODHA)
.................... J.
(ANIL R DAVE)
New Del hi
MARCH 22, 2013
| TEM NO. 1A COURT NO. 1 SECTI ON |V

(For Judgnent)
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