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H L Dattu, J.

Leave granted in all the Special Leave Petitions.

These batch of appeals are directed agai nst the common judgnment and
order passed by the Hi gh Court of Chhattisgarh in Wit Petition
Nos. 3087, 3204 and 4229 of 2009, dated 06.09.2011, whereby and
wher eunder the High Court has disnmissed the Wit Petitions filed by

the appellants herein and confirned the revised nerit |[list drawn
after the selective re-evaluation of the answer scripts of all the
candi dat es who had appeared in the Main Exanination for the posts
of Subedars, Platoon Commanders and Sub- I nspectors in t he

respondent-State of Chhattisgarh

The appellants before us (in SLP (C Nos. 26341-26342 of 2011 and
26349 of 2011) are the 26 candi dates aggrieved by the cancellation
of the first merit list and the redrawal of the second revised
merit list by the Chhattisgarh Professional Exanination Board (for
short "respondent-Board"), whereby their appointments to t he
af oresai d posts have been cancel |l ed.

The facts in a nutshell are as under

On 18.09. 2006, an advertisenment inviting applications for
recruitnent to 380 posts of Subedars, Platoon Commanders and Sub-
Inspectors in the respondent-State was issued by t he Pol i ce
Headquarters, Chhattisgarh. For the said purpose, the Prelininary
Exami nation was conducted on 24.12. 2006 and the successful candidates
thereat were called for the Main Examination held in two parts as

Paper | and Il on 04.02.2007 and 05.02.2007, respectively. After
conducti ng physical exam nation and personal interviews, the fina
merit list of candi dates was published on 08.04.2008, whereby all the
appel l ants herein were selected. Based on the said nerit list, the

appoi ntnment letters were issued to the selected candidates including
the appell ants on various dates between 21.08.2008 and 15.09.2008. In
the meanwhile, the |Inspector General of Police and the respondent-
Board received conplaints in respect of defects/mstakes in severa
questions of the Min Examnation Papers. The r espondent - Boar d
constituted an Expert Committee to inquire into the conplaints. Upon
exam nation of the two Papers, two sets of defects were noticed: (a)
ei ght questions in Paper |l itself were incorrect and (b) nodel
answers for evaluation of answer scripts to another eight questions of
Paper 1l were incorrect. The respondent-Board directed for deletion of
the first set of eight questions in Paper |1l and preparation of
correct nodel answers key for objective questions in Papers | and |
and accordingly carried out re-evaluation of the answer scripts of the
candi dates. On 27.06.2009 a new revised nerit list was published
wherein the nanes of twenty six appellants did not figure at all and
accordingly, the appointnment of the appellants were cancelled by the
respondent - St at e.

At the tinme of publication of the revised nerit list, the
appellants were already undergoing training along wth other
candi dates who were selected in the first list. The appellants

aggrieved by the cancellation of the aforesaid appointnent in the
wake of revised merit list filed several Wit Petitions before the
| earned Single Judge inter alia challenging the validity of the
revised nmerit list on the ground that decision of re-evaluation by
the respondent-Board was arbitrary and irrational and therefore the
said list requires to be quashed



The | earned Single Judge while entertaining the Wit Petitions had
issued an interimorder directing the respondent-State not to take
any coercive steps against the appellants and further to allow them
to continue their training programme. The | earned Single Judge has
observed that a substantial question of public inportance has
arisen in the matter and therefore, referred the matter to the
Di vi sion Bench with a request to consider and decide the follow ng
question of law of public inportance:

"Whet her the VYAPM (respondent-Board) after publication of
the select list and passing of the appointnent orders al so on
the basis of evaluation of questions, could have done the
exercise of re-evaluating the answers after editing and
refram ng answers, and prepare the second select list for
fresh recruitnent of the candidates, cancelling the first
select list?"

The Division Bench has delved into nerits of the matter at |I|ength
and anal yzed the argunents advanced by both the parties. The
Di vi si on Bench has noticed the pattern of the Main Examination to
i nclude two separate papers: Paper | conprising of both objective
and subjective type questions- 7 and 4 in nunber in Hndi and
Engl i sh | anguages, respectively and Paper |l conprising of 150
obj ective-type questions of General Know edge. Further that the
Expert Committee constituted by the respondent-Board exanined both

Paper | and Il and found irregularities only in respect of the
ei ght incorrect objective questions of Paper Il and nodel answers
to anot her eight questions in nodel answers key of Paper |11

pursuant to which the respondent-Board re-evaluated Paper |l and
only objective questions of Paper | on basis of fresh nodel answers
key and in toto only sixteen questions and answers of Paper ||l were

interfered with upon such re-evaluation. The eight incorrect
questions were deleted and their marks were distributed on the pro-
rata basis in accordance with C ause 14 of the Exami nation Conduct
Rul es (for short "the Rules") of the respondent-Board and the other
ei ght questions, answers to which were incorrect in the first nodel
answers key were re-evaluated on the basis of new nodel answers key
and marks were awarded accordingly. The Division Bench has observed
that since all the questions so re-evaluated were objective type
carrying fixed marks for only one correct answer, the possibility
of difference in marking schene or prejudice during re-evaluation
does not arise and therefore has concluded that no irregularity or
illegality could be said to have crept in the manner and method of
re-evaluation carried out by the respondent-Board and that the said
deci sion of re-evaluation was justified, balanced and harnonious
and has not caused any injustice to the candidates and therefore
cannot be interfered with unless found arbitrary, unreasonable or
mal afi de which is not the case at hand. In consequence of the
af oresai d concl usion, the Division Bench has thought it fit to
uphol d the cancell ati on of appointnments of the appellants qua the
first list and accordingly dismssed the wit petitions.

It is the correctness or otherwi se of the said judgment and order
passed by the High Court which is before us in these appeals by
speci al | eave.

We have heard Shri P.P. Rao and Shri Ravindra Srivastava |earned
Seni or Counsel s appearing for the appellants and Shri Mikul Rohtag

and Shri P.S. Patwalia | earned Senior Counsels appearing for the
respondents and have also carefully perused the docunents on
record



10.

11.

12.

13.

14.

Shri Rao woul d subnit that the decision of the respondent-Board to
re-eval uate the answer scripts in the absence of any statutory
provisions for the same and subsequent publication of a revised
merit list cancelling the appointnent of the appellants is

arbitrary

and has caused prejudice to the appellants. He would

further subnmit that Cause 14 of the Rules providing for procedure
to be adopted in respect of erroneous objective questions is of a

wi der anbi

t and includes exigencies such as nodel answers to

exam nation questions being incorrect and therefore, the respondent-
Board instead of directing re-evaluation of answer scripts ought to
have acted in conpliance with the said statutory provision

Per contra, Shri Rohtagi, |earned Senior Counsel would subnmit that
the re-evaluation of answer scripts affected three genre of

obj ective

questions: firstly, the eight questions in Paper Il which

were found incorrect; secondly, the eight questions in Paper |II
answers to which were found to be incorrect in the nopdel answers
key and thirdly, the questions in Paper | to which no nodel answers

were provi

ded for prior to the appointnment of the Expert Committee.

He woul d submit that the first set of eight questions was deleted

and nmarks were awarded on a pro-rata basis in accordance wth
Clause 14 of the Rules. The second set of eight questions were re-
eval uated on the basis of corrected nodel answers key and the third
set of questions in Paper |, all being objective type, were re-
evaluated with the aid of nodel answers key prepared by the Expert
Conmittee. He would submit that the decision of the respondent-
Board to re-evaluate the answer scripts has not caused any
prejudice to the appellants-herein but in fact identified and

rectified

the irregularities in the earlier evaluation of answer

scripts of the candidates and therefore, such decision cannot be

termed as

arbitrary, vindictive and whi nsi cal

In these appeals what falls for our consideration is whether the
deci sion of the respondent-Board in directing re-evaluation of the
answer scripts has caused any prejudice to the appellants appointed

qua the fi

rst merit list, dated 08.04. 2008.

At the outset, before delving into the nerits of the subnissions

made by

the learned Senior Counsels, the relevant statutory

provisions and the re-evaluation scheme requires to be noticed.

It is not
of re-eva
and their

in dispute nor it can be disputed that for the purposes
uation, the eight questions found incorrect were deleted
marks were rightly allotted on a pro-rata basis in

accordance with d ause 14 of the Rul es which reads as under
"Clause 14. Wong (Defective) objective type question, its

cancel |

ation and narks to be allotted in lieu of it.

After the exans, the Chhattisgarh Professional Exam nation Board
(VYAPAM) gets each question exanmined by the subject expert.
If, upon exami nation by the subject experts, the questions are
found defective/ wong, it is rejected. Questions may be
rejected on the foll ow ng reasons:

if the structure of the question is w ong;

out of the options given as answers, if nore than one
options are correct.

If no option is correct.

If there is difference in H ndi and English translation of
any question because of which different neaning is drawn
from both and one correct answer could not be ascertained.
If any other printing mistake is there because of which
correct answer is not ascertainable or nore than one



15.

16.

option is correct.

On such rejection of question upon the recomendati on of Subject
Expert Committee, on such questions the marks would be awarded
by the Chhattisgarh Professional Exanination Board (VYAPAM to
the candidates in proportion to their marks obtained in the
particul ar question paper. Wether the rejected question has
been or not been attenpted. The question papers in which the
questions have been rejected, their evaluation procedure would
be as follows, if in any question papers out of 100 questions
two questions are rejected and after evaluation candidate
secures 81 marks out of 98 questions then in such case
cal cul ation of marks woul d be done as (81*100)/100-2= 82.65. On
whi ch basis merit would be determ ned. "

The ot her eight questions whose answers were found incorrect in the
earlier nodel answers key were re-evaluated on the basis of revised
nmodel answers key. |In Paper |, only the objective type questions were
re-evaluated with the aid of nodel answers key prepared and provided
to the examiners for the first time after the inquiry by the
r espondent - Boar d.

The submi ssion made by Shri Rao in respect of Clause 14 being an
i nclusive provision and thus providing anple roomfor inclusion of
simlar irregularities that may occur in conduct of conpetitive
exam nations fails to convince us. Clause 14 contenplates and
enlists five specific instances wherein the question in the
exam nation paper itself is wong and thus could not possibly be
eval uated to have any correct answer. It is in such circunstances
that it provides for deletion of such incorrect questions and the
consequent pro-rata distribution of the marks allocated to them
The said Rule is clear and only provides for the procedure in case
of discrepancies in questions only. It does not |eave any room for
i nclusion of the exigency such as errors in answers/nodel answers
and therefore, the respondent-Board has rightly re-evaluated only
ei ght incorrect questions as per C ause 14.

In respect of the respondent-Board' s propriety in taking the
decision of re-evaluation of answer scripts, we are of the
consi dered view that the respondent-Board is an independent body
entrusted with the duty of proper conduct of competitive
exam nations to reach accurate results in fair and proper nmanner
with the help of Experts and is enpowered to decide upon re-
evaluation of answer sheets in the absence of any specific
provision in that regard, if any irregularity at any stage of
eval uation process is found. (See: Chairman, J & K State Board of
Education v. Feyaz Ahnmed Milik and others, (2000) 3 SCC
59 and Sahiti and Os. v. The Chancellor, Dr. NT.R University of
Heal th Sciences and Ors., (2009) 1 SCC 599). It is settled |law that
if the irregularities in evaluation could be noticed and corrected
specifically and undeserving sel ect candidates be identified and in
their place deserving candi dates be included in select |Ilist, then
no illegality would be said to have crept in the process of re-
eval uati on. The respondent-Board thus identified the irregularities
whi ch had crept in the evaluation procedure and corrected the sane
by enpl oying the nethod of re-evaluation in respect of the eight
guestions answers to which were incorrect and by deletion of the
ei ght incorrect questions and allotnent of their marks on pro-rata
basis. The said decision cannot be characterized as arbitrary.
Undue prejudice i ndeed woul d have been caused had there been re-
eval uation of subjective answers, which is not the case herein.
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In view of the aforesaid, we are of the considered opinion that in
the facts and circunstances of the case the decision of re-
eval uati on by the respondent-Board was a valid decision which could
not be said to have caused any prejudi ce, whatsoever, either to the
appel lants or to the candidates selected in the revised nerit |ist
and therefore, we do not find any infirnmty in the judgnent and
order passed by the High Court to the aforesaid extent.

It is brought to our notice that in view of the interim orders
passed by the learned Single Judge the appellants have now
compl eted their training and have been in service for nore than
three years. Therefore the only question which survives for our
consideration and decision is whether after having undergone
training and assumed charge at their place of posting the 26
appel l ants be ousted fromservice on the basis of cancellation of
their appointnent qua the revised nerit |ist.

Shri Rao would subnmit that the case of these appellants requires
sympat hetic consideration by this Court, since the appointnment of
appellants on the basis of a properly conducted conpetitive
exam nation cannot be said to have been affected by any nal practice
or other extraneous consideration or misrepresentation on their
part. The ouster of 26 appellants from service after having
successful ly undergone training and serving the respondent-State
for more than three years now woul d cause undue hardship to them
and ruin their lives and careers. He would further submt that an
irretrievable loss in ternms of life and livelihood would be caused
to ei ght appellants anongst them who have now becone over aged and
have also lost the opportunity to appear in the subsequent
exam nations. He would place reliance upon the decision of this
Court in Rajesh Kumar and Os. v. State of Bihar and Ors., 2013(3)
SCALE 393 wherein this Court has directed the respondent-State to
re-eval uate the answer scripts on the basis of correct nodel
answers key and synpathetically considered the case of such
candi dat es who, after having being appointed in terns of erroneous
eval uati on and having served the State for considerable Ilength of
time, would not find place in the fresh nerit list drawm after re-
eval uation and directed the respondent-State against ousting of
such candi dates and further that they be placed at the bottom of
the fresh nerit list.

The pristine maxi mof fraus et jus nunquam cohabitant (fraud and
justice never dwell together) has never lost its temper over the
centuries and it continues to dwell in spirit and body of service
| aw jurisprudence. It is settled |law that no legal right in respect
of appointnent to a said post vests in a candi date who has obt ai ned
the enpl oynment by fraud, mschief, nisrepresentation or nalafide.
(See: District Collector & Chairman, Vizianagaram Social Welfare
Resi dential School Society, Vizianagaram and another v. M Tripura
Sundari Devi, (1990) 3 SCC 655, P. Chengal varaya Nai du v. Jagannath
and others, (1994) 1 SCC 1 and Union of India and others v. M
Bhaskaran, 1995 Suppl. (4) SCC 100). It is also settled law that a
person appointed erroneously on a post nust not reap the benefits
of wongful appointment jeopardizing the interests of t he
meritorious and worthy candidates. However, in cases where a
wongful or irregular appointnent is nade without any nistake on
the part of the appointee and upon discovery of such error or
irregularity the appointee is termnated, this Court has taken a
synmpathetic viewin the light of various factors including bonafide
of the candidate in such appointnment and | ength of service of the
candi date after such appointment (See: Vinodan T. and Os. .
University of Calicut and O's., (2002) 4 SCC 726; State of U P. .
Neeraj Awasthi and Ors. (2006) 1 SCC 667).

In Grjesh Shrivastava and O's. v. State of MP. and Os., (2010)
10 SCC 707, the High Court had invalidated the rule prescribing
sel ecti on procedure which awarded grace marks of 25 per cent and



age relaxation to the candidates with three years’ long non-formal
teachi ng experiences as a consequence of which several candidates
appoi nted as teachers at the formal education institutions under
the said rule stood ousted. This Court while concurring wth the
observations nade by the Hgh Court kept in view that upon
rectification of irregularities in appointnent after a considerable
length of tine an order for cancellation of appointnent would
severely affect economc security of a number of candidates and
observed as foll ows:
"28. ...Mst of them were earlier teaching in Non-fornal
education centers, fromwhere they had resigned to apply in
response to the advertisenent. They had left their previous
enpl oynent in view of the fact that for their three year 1|ong
teachi ng experiences, the interview process in the present
sel ection was awardi ng them grace marks of 25 per cent. It had
al so given thema relaxation of 8 years with respect to their
age. Now, if they lose their jobs as a result of Hgh Court’s
order, they would be effectively unenployed as they cannot even
revert to their wearlier jobs in the Non-formal education
centers, which have been abolished since then. This would
severely affect the econonmic security of many famlies. Mst of
them are between the age group of 35-45 years, and the prospects
for themof finding another job are rather dim Sone of them
were in fact awaiting their salary rise at the tine of quashing
of their appointnment by the Hi gh Court."

Therefore, mndful of the aforesaid circunstances this Court directed
non- oust er of the candi dates appoi nted under the invalidated rule.

22. In Union of India (UO) and Anr. v. Narendra Singh, (2008) 2 SCC
750 this Court considered the age of the enployee who was
erroneously promoted and the duration of his service on the
pronoted post and the factor of retiring fromservice on attaining
the age of superannuation and observed as foll ows:

"31. The | ast prayer on behal f of respondent, however, needs to
be synpathetically considered. The respondent is holding the
post of Senior Accountant (Functional) since |ast seventeen
years. He is on the verge of retirement, so much so, that only
few days have remained. He wll be reaching at the age of
superannuation by the end of this nonth i.e. Decenber 31, 2007
In our view, therefore, it would not be appropriate now to
revert the respondent to the post of Accountant for very short
period. We, therefore, direct the appellants to continue the
respondent as Senior Accountant (Functional) till he reaches the
age of superannuation i.e. upto Decenmber 31, 2007. At the same
time, we hold that since the action of the Authorities was in
accordance with Statutory Rules, an order passed by the Deputy
Account ant - General canceling pronotion of the respondent and
reverting himto his substantive post of Accountant was |ega
and valid and the respondent could not have been pronoted as
Seni or Accountant, he would be deened to have retired as
Account ant and not as Senior Accountant (Functional) and his
pensionary and retiral benefits would be fixed accordingly by
treating himas Accountant all through out.

32. For the foregoing reasons, the appeal 1is partly allowed.
Though the respondent is allowed to continue on the post of
Seni or Accountant (Functional) till he reaches the age of
retirement i.e. Decenber 31, 2007 and salary paid to himin that
capacity will not be recovered, his retiral benefits wll be

fixed not as Senior Accountant (Functional) but as Accountant.
In the facts and circunstances of case, there shall be no order



as to costs."

23. This Court in Qujarat State Deputy Executive Engineers’ Association
v. State of Gujarat and Os., 1994 Supp (2) SCC 591 although
recorded a finding that appointnments given under the ‘wait [ist’
were not in accordance with law but refused to set aside such
appoi ntnments in view of length of service (five years and nore).

24. I n Buddhi Nath Chaudhary and Ors. v. Akhil Kumar and O's., (2001) 2
SCR 18, even though the appointnents were held to be inproper, this
Court did not disturb the appointnents on the ground that the
i ncunbents had worked for several years and had gained experience
and observed:

"W have extended equitable considerations to such selected
candi dat es who have worked on the posts for a long period.”

(See: MS. Mudhol (Dr.) and Anr. v. S.D. Hal egkar and Ors., (1993) II
LLJ 1159 SC and Tridip Kumar Dingal and Os. v. State of Wst Benga
and Ors., (2009) 1 SCC 768)

25. Admittedly, in the instant case the error conmitted by the
respondent-Board in the matter of evaluation of the answer scripts
could not be attributed to the appellants as they have neither been
found to have commtted any fraud or misrepresentation in being
appoi nted qua the first nmerit list nor has the preparation of the
erroneous nodel answer key or the specious result contributed to
them Had the contrary been the case, it would have justified their
ouster upon re-evaluation and deprived themof any synpathy from
this Court irrespective of their length of service.

26. In our considered view, the appellants have successfully undergone
training and are efficiently serving the respondent-State for nore
than three years and undoubtedly their term nation would not only
i mpi nge upon the economc security of the appellants and their
dependants but al so adversely affect their careers. This would be
hi ghly unjust and grossly unfair to the appellants who are innocent
appoi ntees of an erroneous evaluation of the answer scripts.
However, their continuation in service should neither give any
unf air advantage to the appellants nor cause undue prejudice to the
candi dates sel ected qua the revised nmerit list.

27. Accordingly, we direct the respondent-State to appoint the
appellants in the revised nmerit list placing themat the bottom of
the said list. The candidates who have crossed the m ninmm
statutory age for appointnent shall be acconmpdated with suitable
age rel axation.

28. W clarify that their appointnment shall for all intents and purpose
be fresh appoi ntment which would not entitle the appellants to any
back wages, seniority or any other benefit based on their earlier
appoi nt nent .

29. The order passed by the H gh Court shall stand nodified to the
above extent. Appeal s di sposed of.

30. There shall be no order as to costs.

Contenpt Petition No. 433 of 2011 in Cvil Appeal No.5320 of 2013 (@
S.L.P. (© No. 26349 of 2011)



In view of the orders passed in Special Leave Petition (CQ)
Nos. 26341-26342 of 2011 and Special Leave Petition (C) No. 26349 of
2011, nothing survives in this Contenpt Petition for our consideration
and decision. The Contenpt Petition is accordingly disnissed as
havi ng becone i nfructuous.

Ordered accordingly.

.................... J.
[H L. DATTY|
.................... J.
[ JAGDI SH SI NGH KHEHAR]
NEW DELHI ;
JULY 09, 2013.
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