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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO(s). 486 OF 2013
VI JAY JAIN Appel I ant (s)
VERSUS
STATE OF M P. Respondent ( s)
W TH CRI M NAL APPEAL NO. 484 of 2013
[ NI LESH SURAYAKANT SHAH V. STATE OF M P.]
(Wth application for bail and office report)

Date: 20/06/2013 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE A. K. PATNAI K
HON BLE MR JUSTI CE RANJAN GOGO
[ VACATI ON BENCH]|
For Appell ant(s) M. Sushil Kumar Jain, Adv.
M. Puneet Jain, Adv.
Ms. Pratibha Jain, Adv.
For Respondent (s) Ms. Ayesha Choudhary, Adv.

M. Misharraf Choudhary, Adv.
M. C.D. Singh, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

I
[ We have heard | earned counsel for the parties.

| Vide our separate brief order, while dismssing the appeals with reasons to
|f Ilow, we had directed that the appellants shall be set at liberty forthwith
|if not required in connection with any other case. The reasons thereof are in
[terms of the detailed order.

I

| [ KALYANI GUPTA] | | [ SHARDA KAPQCR]

| COURT MASTER | | COURT MASTER

[ S| GNED REPORTABLE REASONED ORDER |'S PLACED ON THE FI LE. ]

REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO. 486 OF 2013
VI JAY JAIN APPELLANT
VERSUS
STATE OF MADHYA PRADESH  ...... RESPONDENT
W TH
CRI M NAL APPEAL NO. 484 OF 2013
NI LESH SURYAKANT SHAH ..., APPELLANT

VERSUS



STATE OF MADHYA PRADESH  ...... RESPONDENT

JUDGMENT

These are appeals by way of special |eave under Article 136

of the Constitution of India against the judgnent and order dated
21st February, 2011 of the Madhya Pradesh Hi gh Court, |ndore Bench
in Cimnal Appeal Nos. 1048 and 1172 of 2007
2. The facts very briefly are that on 5th My, 2004, RC
Pat hak, Thanedar |ncharge (TlI) of Police Station Annapura conducted
raid at 15:15 hours at Kshitij Apartnment, Usha Nagar Square and
apprehended Ni | esh Suryakant Shah, the appellant in Criminal Appea
No. 484 of 2013 outside Flat No. 305 of the Apartnent as he was
al l eged to have been carrying brown sugar in a suit case. After
seizing the alleged brown sugar from N |l esh, R C Pathak entered Fl at
No. 305 and apprehended the appellant Vijay Jain as it was alleged
that he al so had brown sugar in his clothes. R C. Pathak also
sei zed the alleged brown sugar from Vijay. Thereafter he handed
over investigation to his successor, R D.Bhardwaj, Thanedar | ncharge
of Raj Nagar Police Station and after investigation charge sheet
was filed against Nilesh and Vijay for the offence wunder Section
8/ 21(c) of the Narcotic Drugs and Psychotropi c Substances Act, 1985
(for short "the NDPS Act").
3. The two appel l ants denied the charges and trial was conducted
by the Special Judge(NDPS), Indore. At the trial, the prosecution
exanined as many as 12 witnesses. Shirish Babu Tiwari and Manoj
Dubey who witnessed the seizure were examined as PPW 2 and 3. R C
Pat hak was examined as P.W 11 and Lokendra Si ngh Yadav who was in
charge of the Mal khana in which the browmn sugar was said to have
been stored was exanined as P.W 5. The |learned Special Judge
(NDPS), Indore by judgnent dated 17th August, 2007, <convicted the
appel lants and sentenced them both for 10 years ri gorous
i mpri sonment and inposed a fine of ‘1 I akh on each. Aggrieved, the
appel lants filed Crininal Appeal Nos. 1048 and 1172 of 2007 before
the H gh Court, but by the inmpugned common judgnent, the High Court
mai nt ai ned the conviction and sentence and dism ssed the appeals.
Aggri eved the appellants have filed these appeals.

4. M. Sushil Kumar Jain, |earned counsel appearing for the
appel l ants rai sed several contentions to assail the conviction of
both the appellants. For deciding these appeals, we wll consider

only the contention of M. Jain that the contraband goods have not
been produced before the trial court. He subnmitted that this Court
has held in Jitendra & Anr v. State of MP. (2004) 10 SCC 562 that
where there is non-production of the contraband goods alleged to
have been seized fromthe accused, the conviction for the offence
under Section 20(b) of the NDPS Act cannot be sust ai ned. He also
cited the decision of this Court in Ashok v. State of MP. (2011) 5
SCC 123 in which a sinmlar view has been taken that where the
narcotic drug or the psychotropic substance alleged to have been
seized fromthe possession of the accused is not produced before the
trial court as a material exhibit and there is no explanation for
its non-production, there is no evidence to connect the forensic
expert report with the drug or the substance that was seized from
t he possession of the accused and in such a case the conviction is
not mai nt ai nabl e.

5. M. Jain further submitted that although the contention that
the contraband goods were not produced before the Court was raised,
the trial court recorded a finding that on 24th February, 2005, the
seized materials were deposited in Court and this finding was
arrived at by referring toitemno. 4 in the order sheet of the
Court dated 24th February, 2005. He subnmitted that the trial court
has held that a suitcase had been produced before the Court and the
seized articles were kept in the suit case. He subnmitted that the
evidence of P.W 11 on the contrary is that a big suit case fromthe
store of materials was produced before the trial court and when the



| ock of the suit case was broken and the suit case was opened, a big
packet wrapped in cloth was found and a bl ue col oured pol yt hene was
seen in which clothes were there. He submtted that the finding of

the trial court, therefore, that the contraband goods were produced
in Court was perverse as there was no evi dence what soever to support

the said finding. He argued that though a subm ssion was nade also
before the Hgh Court on behalf of the appellants that the
contraband was not produced in Court, the Hi gh Court brushed aside
the subm ssion by recording a bald finding that the contraband has
been produced before the Court wthout delay. He submitted
tparteishat the finding of the High Court that the contraband has
been produced in Court s, therefore, contrary to the evidence
recor ded.

6. M. Jain submitted that the prosecution had also taken a
stand in the alternative before the trial court that the contraband
goods were destroyed and, produced before the trial court only the
sanpl es of the contraband goods. He referred to the provisions of

Section 52A of the NDPS Act to submit that in a case of destruction
of contraband goods the procedure as laid dowmm in sub-section (2)

of Section 52A of the Act has to be followed and in case of

destruction, the inventory prepared at the time before destruction
and the photographs of the narcotic drugs and psychot r opi ¢
substances and the list of sanples drawn under sub-section (2) of

Section 52A of the Act as certified by the Magistrate are treated as
primary evidence in respect of the offence. He vehenently argued
that since no such procedure has been followed, the alternative plea
taken by the prosecution that the contraband goods have been
destroyed and could not be produced before the Court cannot be
accept ed.

7. M. Jain also subnmitted that P.W3 in his evidence before the
Court, has admitted that the police personnel did not take search of

any one in front of himand there was no action in front of him
regardi ng seizure of the brown sugar from any person nor any action
was done regardi ng preparation of sanples and sealing nor was any
action taken in front of him with regard to affixing chits and
seizing the materials nor with regard to arrest of any person. He
subnmitted that P.W3 also stated in his evidence that hi s
signatures were only taken on "A” to A part of Exhibit P.5 to P.6
and 'B to 'B part of Exhibit P.3 and P.4 and from’ A to 'A part

of Exhibit P7 to 26 in the Panchnana. He vehenently argued that

prosecuti on has thus not been able to prove through P.W3 that the
contraband goods were actually seized from the possession of the
appel lants. He pointed out that PW 3 in fact has been declared
hostile. He submitted that simlarly P.W 2 has stated in his
evi dence that no panch was taken to the site and that would show
that the signatures were taken in the Panchnanma by the police
without taking the seizure wtnesses to the place where the
materials were alleged to have been seized from the possession of

the appellants. He submitted that the facts in this case,

therefore, are simlar to the case in Jitendra (supra) in which this
Court found that the panch witnesses had turned hostile and held
that in the absence of non-production of the seized drugs the
convi ction under the NDPS Act was not naintainable.

8. Ms. Ayesha Choudhary | earned counsel appearing for the State
of Madhya Pradesh, on the other hand, relied on the judgnents of the
trial court as well as the High Court for the findings recorded
therein that the contraband goods were produced before the Court.

In the alternative, she submtted that it has been held by this
Court in Noor Aga v. State of Punjab and Another (2008) 16 SCC 417
that even if it is accepted for the sake of argunents that the bulk
quantity of heroin was destroyed, the sanples were essentially to be
produced and proved as primary evidence for the purpose of

establishing the fact of recovery of heroin as envisaged under

Section 52A of the NDPS Act. She subnitted that since the sanples
of the contraband goods in this case which were seized fromthe two
appel l ants were produced and marked as Exhibits Al, A2 and B1, B2,

the prosecution has been able to establish the fact of recovery of

the contraband goods fromthe two appell ants.

9. Par agraph 96 of the judgment of this Court in Noor Aga’ s case



(supra) on which |l earned counsel for the State very strongly relies

is quoted herein bel ow -
"Last but not the |east, physical evidence relating to three
sanpl es taken fromthe bul k amobunt of heroin was also not
produced. Even if it is accepted for the sake of argunent
that the bulk quantity was destroyed, the sanples were
essential to be produced and proved as prinmary evidence for
the purpose of establishing the fact of recovery of heroin as
envi saged under Section 52-A of the Act.”

Thus, in paragraph 96 of the judgnent in Noor Aga’'s case, this Court
has held that the prosecution nust in any case produce the sanples
even where the bulk quantity is said to have been destroyed. The
observations of this Court in the aforesaid paragraph of the
j udgnent do not say anything about the consequence of non-production
of the contraband goods before the Court in a prosecution under the
NDPS Act .

10. On the other hand, on a reading of this Court’s judgment in
Jitendra’s case (supra), we find that this Court has taken a view
that in the trial for an offence wunder the NDPS Act, it was

necessary for the prosecution to establish by cogent evidence that
the all eged quantities of the contraband goods were seized from the
possession of the accused and the best evidence to prove this fact
is to produce during the trial, the seized nmaterials as materia
objects and where the contraband materials alleged to have been
sei zed are not produced and there is no explanation for the failure
to produce the contraband materials by the prosecution, nere ora
evidence that the materials were seized fromthe accused would not
be sufficient to nmake out an of fence under the NDPS Act particularly
when the panch w tnesses have turned hostile. Again, in the case of
Ashok (supra), this Court found that the alleged narcotic powder
sei zed fromthe possession of the accused was not produced before
the trial court as nmaterial exhibit and there was no expl anation for
its non-production and this Court held that there was therefore no
evi dence to connect the forensic report with the substance that was
seized fromthe possession of the appellant.
11. In the present case, finding of the trial court that the
sei zed contraband goods were produced in a suitcase is contrary to
the evidence of PPW 11, which is to the follow ng effect:-

"81l. Note - A big suit case fromthe Store naterials on

which No. 466/05 is witten has been received in a white

cloth along with seal of the sealing material. |In this the
lock is of Nos. and the lock is not getting open because of
this AGP. is directed to call some technical person for

opening the lock, on this AGP. Had called Shri Shakoor
who expressed that the |l ock of Nos. and cannot be opened,

it can be broken. In the case, the evidence nmaterial is
i mportant and therefore it was directed to break the [ ock,
the | ock was opened. 1In the suit case on the opening a big

packet wrapped in cloth was found but the cloth in torn and
bl ue coloru polythene is being seen in which clothes are
there. The <cloth which is rolled on blue colour of
pol ythene there is no seal visible on it, nor any
description is being seen, because the cloth is danmp and
has been in contam nated condition and is torn and no note
is mrked on it. 1In the polythere there are 5 pants and 5
shirts which are in wet condition

X X X X X X X X X X

111. Today | cannot say that in what col our bag the rest
of the substance was packed in the bag. The material which
was seized fromVijay Jain out of it two sanples 25-25 gns.
were made and marked Bl and B2 which were shown to the
wi tness when he said that they were taken out from the
material found with Vijay Jain on site. No other packet
except the two sanples and rest of nateriparteisal were
made on the site. The said both the packets which have
been submitted in the court are sealed and on them the
seizure chit is not affixed showed the Bl B2 packet and



asked that the seal of Police Station is affixed then the
witness said the seal of Police Station is affixed then the
witness said that it is the seal of Tehsildar Indore.
Leavi ng aside rest of the substance and nobile the other
seized material fromVijay is submtted in the Court. This
is true that | had not given the nobile for sealing to the
Incharge of Stores. Today | cannot say that where that
mobile is.”

Thus the only evidence before the Court was that in the suitcase in
whi ch the contraband goods were allegedly kept when opened, there
was only a big packet wrapped in cloth and the cloth was torn and
there was a blue coloured polythene in which there were clothes.
There is no mention in the evidence of PPW 11 of any brown sugar
havi ng been found in the suit case. There is, however, evidence
that sanples were prepared of 25.25gns which were shown to the
wit nesses and were marked B1 B2 but we find that P.W 3 has stated
before the Court in his examination that these sanples were not
prepared in his presence and P.W 2 has stated before the Court that
the witnesses were not taken to the site where the materials were
sei zed.
12. We are thus of the view that as the prosecution has not
produced the brown sugar before the Court and has also not offered
any expl anation for non-production of the brown sugar alleged to
have been seized fromthe appellants and as the evidence of the
wi tnesses (PW2 and PWB) to the seizure of the materials does not
establish the seizure of the brown sugar fromthe possession of the
appel lants, the judgnent of the trial court convi cting t he
appel lants and the judgnment of the H gh Court maintaining the
convi ction are not sustainable.

13. In the result, we allow these appeals and set aside the
i mpugned judgment of the trial court as well as the H gh Court. The
appel lants are stated to be in jail. They shall be released

forthwith if not required in connection with any other case.

[ RANJAN GOGOI ]

NEW DELH
JUNE 20, 2013.
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Date: 20/06/2013 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE A. K. PATNAI K
HON' BLE MR. JUSTI CE RANJAN GOGO
[ VACATI ON BENCH]|
For Appellant(s) M. Sushil Kumar Jain, Adv.
M. Puneet Jain, Adv.
Ms. Pratibha Jain, Adv.
For Respondent (s) Ms. Ayesha Choudhary, Adv.
M. Misharraf Choudhary, Adv.
M. C.D. Singh, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER

Heard M. Sushil Kumar Jain, Ilearned counsel for the
appel l ants and Ms. Ayesha Choudhary, |earned counsel for the
State.

Vi de our separate reasoned order, we have allowed these
appeal s and set aside the inpugned judgnent of the trial court as
well as the High Court. As per the counsel, the appellants are
stated to be in jail. They shall be released forth with if not
required in connection with any other case.

The reasoned order to follow

|
| [ KALYANI GUPTA] | | [ SHARDA KAPCCR]
| COURT MASTER | | COURT MASTER
[ SIGNED BRI EF ORDER |'S PLACED ON THE FI LE. ]
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 486 OF 2013
VI JAY JAIN APPELLANT
VERSUS
STATE OF MADHYA PRADESH  ...... RESPONDENT
W TH
CRI M NAL APPEAL NO. 484 OF 2013
NI LESH SURYAKANT SHAH . ..... APPELLANT
VERSUS
STATE OF MADHYA PRADESH  ...... RESPONDENT
ORDER
Heard M. Sushil Kumar Jain, |learned counsel for the
appel l ants and Ms. Ayesha Choudhary, |earned counsel for the
State.

Vi de our separate reasoned order, we have allowed these
appeal s and set aside the inpugned judgnent of the trial court as
well as the High Court. As per the counsel, the appellants are
stated to be in jail. They shall be released forth with if not

required in connection with any other case.
The reasoned order to follow

[A K. PATNAI K]



[ RANJAN GOGOI ]

NEW DELHI
JUNE 20, 2013.



