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1) The present wit petition, under Article 32 of the Constitution of
India, has been filed by the petitioners herein chal | engi ng t he
constitutional validity of Rules 41(2) & (3) and 49-O of the Conduct of
El ection Rules, 1961 (in short ’'the Rules’) to the extent that these
provisions violate the secrecy of voting which is fundanental to the free
and fair elections and is required to be maintained as per Section 128 of
the Representation of the People Act, 1951 (in short ’'the RP Act’) and
Rul es 39 and 49-M of the Rul es.

2) The petitioners herein have preferred this petition for the
i ssuance of a wit or direction(s) of like nature on the ground that though
the above said Rules, viz., Rules 41(2) & (3) and 49-O recognize the right
of a voter not to vote but still the secrecy of his having not voted is not
mai ntained in its inplenentation and thus the inpugned rules, to the extent
of such violation of the right to secrecy, are not only ultra vires to the
said Rules but also violative of Articles 19(1)(a) and 21 of t he
Constitution of India besides International Covenants.

3) In the above backdrop, the petitioners herein prayed for declaring
Rul es 41(2) & (3) and 49-O of the Rules wultra vires and wunconstitutiona

and al so prayed for a direction to the Election Conmission of |India-
Respondent No. 2 herein, to provide necessary provision in the ballot
papers as well as in the electronic voting machines for the protection of
the right of not to vote in order to keep the exercise of such right a
secret under the existing RP Act/the Rules or under Article 324 of the
Constitution.

4) On 23.02.2009, a Division Bench of this Court, on an objection wth
regard to maintainability of the wit petition on the ground that right to
vote is not a fundanental right but is a statutory right, after considering
Uni on of India vs. Association for Denocratic Refornms and Anr. (2002) 5 SCC
294 and People’s Union for Civil Liberties vs. Union of India (2003) 4 SCC
399 held that even though the judgnent in Kuldip Nayar & Os. vs. Union of
India & Os. (2006) 7 SCC 1 did not overrule or discard the ratio laid down
in the judgnents nmentioned above, however, it <creates a doubt in this
regard, referred the matter to a larger Bench to arrive at a decision

5) One Centre for Consunmer Education and Association for Denocratic
Ref orns have filed applications for inpleadnment in this Wit Petition
| npl eadment applications are all owed.

6) Heard M. Rajinder Sachhar, |earned senior counsel for t he
petitioners, M. P.P. Mal hotra, learned Additional Solicitor GCeneral for



the Union of India-Respondent No. 1 herein, M. Meenakshi Arora, |earned
counsel for the Election Conm ssion of |India-Respondent No. 2 herein, M
Kam ni Jai swal and M. Raghenth Basant, |earned counsel for the inpleading
parties.

Cont ent i ons:

7) M. Rajinder Sachhar, |earned senior counsel for the petitioners

by taking us through various provisions, particularly, Section 128 of the
RP Act as well as Rules 39, 41, 49-Mand 49-O of the Rules submitted that
interns of Rule 41(2) of the Rules, an elector has a right not to vote but
still the secrecy of his having not voted is not nmintained under Rules
41(2) and (3) thereof. He further pointed out that sinmilarly according to
Rule 49-0O of the Rules, the right of a voter who decides not to vote has
been accepted but the secrecy is not maintained. According to him in case
an el ector decides not to record his vote, a remark to this effect shall be
made against the said entry in Form 17-A by the Presiding Oficer and the
signature or thumb i npression of the elector shall be obtained against such
remark. Hence, if a voter decides not to vote, his record wll be
mai nt ai ned by the Presiding Oficer which will thereby disclose that he has
decided not to vote. The main substance of the arguments of |earned senior
counsel for the petitioners is that though right not to vote is recognized
by Rules 41 and 49-O of the Rules and is also a part of the freedom of
expression of a voter, if a voter chooses to exercise the said right, it
has to be kept secret. Learned senior counsel further submitted that both
t he above provisions, to the extent of such violation of the secrecy clause
are not only ultra vires but also contrary to Section 128 of the RP Act,
Rul es 39 and 49-Mof the Rules as well as Articles 19(1)(a) and 21 of the
Constitution.

8) On the other hand, M. P.P. Malhotra, learned Additional Solicitor
General appearing for the Union of India submitted that the right to vote
is neither a fundanental right nor a constitutional right nor a comon |[|aw
right but is a pure and sinple statutory right. He asserted that neither
the RP Act nor the Constitution of India declares the right to vote as
anything nore than a statutory right and hence the present wit petition is
not maintainable. He further pointed out that in view of the decision of
the Constitution Bench in Kuldip Nayar (supra), the reference for deciding
the sane by a | arger Bench was unnecessary. He further pointed out that in
vi ew of the above decision, the earlier two decisions of this Court, viz.

Associ ation for Denocratic Reforns and Another (supra) and People's Union
for Cvil Liberties (supra), stood inpliedly overruled, hence, on this

ground al so reference to a larger Bench was not required. He further
poi nted out that though the power of Election Comission under Article 324
of the Constitution is wi de enough, but still the same can, in no nanner,

be construed as to cover those areas, which are already covered by the
statutory provisions. He further pointed out that even from the existing
provisions, it is clear that secrecy of ballot is a principle which has
been formulated to ensure that in no case it shall be knowmn to the
candi dates or their representatives that in whose favour a particular voter
has voted so that he can exercise his right to vote freely and fearlessly.
He al so pointed out that the right of secrecy has been extended to only

those voters who have exercised their right to vote and the sane, in no
manner, can be extended to those who have not voted at all. Finally, he
subnitted that since Section 2(d) of the RP Act specifically defines
"el ection" to nean an election to fill a seat, it cannot be construed as an
election not to fill a seat.

9) Ms. Meenakshi Arora, learned counsel appearing for the Election

Conmi ssion of India - Respondent No. 2 herein, by pointing out various
provisions both fromthe RP Act and the Rules submitted that inasnmuch as
secrecy is an essential feature of "free and fair elections", Rules 41(2) &
(3) and 49-0O of the Rules violate the requirenment of secrecy.

10) Ms. Kamini Jaiswal and M. Raghenth Basant, |earned counse
appearing for the inpleading parties, while agreeing with the stand of the
petitioners as well as the Election Commission of India, prayed that
necessary directions may be issued for providing another button viz., "None

of the Above" (NOTA) in the Electronic Voting Machines (EVMs) so that the
voters who cone to the polling booth and decide not to vote for any of the



candi dates, are able to exercise their right not to vote while naintaining
their right of secrecy.

11) We have carefully considered the rival subm ssions and perused the
rel evant provisions of the RP Act and the Rul es.

Di scussi on

12) In order to answer the above contentions, it is vital to refer to
the relevant provisions of the RP Act and the Rules. Sections 79(d) and
128 of the RP Act read as under

"79(d)--"electoral right" nmeans the right of a person to stand or
not to stand as, or to withdraw or not to wthdraw from being, a
candidate, or to vote or refrain fromvoting at an el ection

128 - Maintenance of secrecy of voting--(1) Every officer, «clerk

agent or other person who performs any duty in connection wth the
recording or counting of votes at an election shall nmaintain, and
aid in maintaining, the secrecy of the voting and shall not (except
for sone purpose authorized by or under any |law) conmunicate to any
person any information calculated to violate such secrecy:

Provi ded that the provisions of this sub-section shall not apply to
such officer, clerk, agent or other person who performs any such
duty at an election to fill a seat or seats in the Council of
St at es.

(2) Any person who contravenes the provisions of sub-section (1)
shal | be punishable with inprisonnent for a termwhich may extend to
three nonths or with fine or with both."

Rul es 39(1), 41, 49-M and 49-0O of the Rules read as under

"39. Muintenance of secrecy of voting by electors wthin polling
station and voting procedure.--(1) Every elector to whom a ballot
paper has been issued under rule 38 or under any other provision of
these rules, shall maintain secrecy of voting within the polling
station and for that purpose observe t he voti ng procedur e
herei nafter |aid down.

41. Spoilt and returned ballot papers.--(1) An elector who has
i nadvertently dealt with his ballot paper in such manner that it
cannot be conveniently used as a ball ot paper may, on returning it
to the presiding officer and on satisfying himof the inadvertence,
be given another ball ot paper, and the ball ot paper so returned and
the counterfoil of such ballot paper shall be nmarked "Spoilt:
cancel | ed" by the presiding officer.

(2) If an elector after obtaining a ball ot paper decides not to use
it, he shall return it to the presiding officer, and the ballot
paper so returned and the counterfoil of such ballot paper shall be
mar ked as "Returned: cancelled" by the presiding officer.

(3) Al ballot papers cancelled under sub-rule (1) or sub-rule (2)
shal |l be kept in a separate packet.

49M Mai nt enance of secrecy of voting by electors within the polling
station and voting procedures.--(1) Every elector who has been
permitted to vote under rule 49L shall mamintain secrecy of voting
within the polling station and for that purpose observe the voting
procedure hereinafter laid down.



13)

(2) Inmrediately on being pernmitted to vote the el ector shall proceed
to the presiding officer or the polling officer incharge of the
control unit of the voting machine who shall, by pressing the
appropriate button on the control unit, activate the balloting unit;
for recording of elector’s vote.

(3) The elector shall thereafter forthwth--

(a) proceed to the voting conpartnent;

(b) record his vote by pressing the button on the balloting unit
agai nst the nane and symbol of the candidate for whomhe intends to
vote; and

(c) come out of the voting conpartnent and I|eave the polling
station.

(4) Every elector shall vote w thout undue del ay.

(5) No elector shall be allowed to enter the voting conpartnent when
anot her elector is inside it.

(6) If an el ector who has been pernmitted to vote under rule 49L or
rule 49P refuses after warning given by the presiding officer to
observe the procedure laid down in sub-rule (3) of the said rules,
the presiding officer or a polling officer under the direction of
the presiding officer shall not allow such elector to vote.

(7) Where an elector is not allowed to vote under sub-rule (6), a
remark to the effect that voting procedure has been violated shal
be made against the elector’s nanme in the register of voters in Form
17A by the presiding officer under his signature.

49-0O Elector deciding not to vote.--If an elector, after his
el ectoral roll nunber has been duly entered in the register of
voters in Form 17A and has put his signature or thunb inpression
thereon as required under sub-rule (1) of rule 49L, decide not to
record his vote, a remark to this effect shall be nade against the
said entry in Form 17A by the presiding officer and the signature or

thunmb i npression of the elector shall be obtained against such
remark. "
Apart fromthe above provisions, it is also relevant to refer

Article 21(3) of the Universal Declaration of Human Rights and Article
25(b) of the International Covenant on Civil and Political Rights, which
read as under:

"21(3) The will of the people shall be the basis of the authority of
governnent; this will shall be expressed in periodic and genuine
el ections which shall be by universal and equal suffrage and shal
be held by secret vote or by equivalent free voting procedures."”

" 25. Every citizen shall have the right and the opportunity,
wi thout any of the distinctions nentioned in article 2 and wthout
unreasonabl e restrictions:

* k% Kk k% * k% -
(a)



(b) To vote and to be elected at genuine periodic elections which
shal | be by universal and equal suffrage and shall be held by secret

ballot, guaranteeing the free expression of the wll of the
el ectors;"
14) Articles 19(1)(a) and 21 of the Constitution, which are also

pertinent for this matter, are as under:
"19 - Protection of certain rights regarding freedom of speech, etc.-
- (1) Al citizens shall have the right-

(a) to freedom of speech and expression;

XXXXX
21 - Protection of life and personal |liberty--No person shall be
deprived of his life or personal I|iberty except according to

procedure established by |aw. "

15) From the above provisions, it is clear that in case an elector
decides not to record his vote, a remark to this effect shall be made in
Form 17-A by the Presiding Oficer and the signature or thunb inpression of
the el ector shall be obtained agai nst such renark. Form 17-A reads as
under:

"FORM 17A

[See rule 49L)
REG STER OF VOTERS

El ection to the House of the People/ Legislative Assenbly of the

State/ Union territory ............... from................. Consti t uency
No. and Nane of Polling Station............... Part No. of El ectora
Roll............

| SI. |SI. No. of elector in|Details of the | Si gnat ure/ | Remar ks

| No. |the electoral roll | document produced by| Thunb [ [

| | |the el ector in proof|inpression of | |

| | | of hi s/ her | el ector | |

[ [ |identification [ [ [

| (1) [(2) | (3) | (4) | (5) I
|1 | | | | |
2. | I I I I
3. | I I I I
4. | I I I I

Signature of the Presiding Oficer”

16) Before el aborating the contentions relating to the above provisions
with reference to the secrecy of voting, let us first consider the issue of
mai ntainability of the Wit Petition as raised by the Union of India. In

the present Wit Petition, which is of the year 2004, the petitioners have
prayed for the followi ng reliefs:
"(i) declaring that Rules 41(2) & (3) and 49-0O of the Conduct of
El ection Rules, 1961 are ultra vires and unconstitutional to the
extent they violate secrecy of vote;

(i) direct the El ection Conmi ssi on under t he exi sting
Representation of People Act, 1951 and the Conduct of Election
Rul es, 1961 and/ or under Article 324 to provide necessary provision
in the ballot papers and the voting nmachines for protection of right
not to vote and to keep the exercise of such right secret;"



17) It is relevant to point out that initially the present Wit
Petition came up for hearing before a Bench of two-Judges. During the
course of hearing, an objection was rai sed with regard to t he
mai ntai nability of the Wit Petition under Article 32 on the ground that
the right claimed by the petitioners is not a fundamental right as
enshrined in Part 111 of the Constitution. It is the categorical objection
of the Union of India that inasnuch as the wit petition under Article 32
would lie to this Court only for the violation of fundanental rights and
since the right to vote is not a fundanental right, the present Wit

Petition under Article 32 is not maintainable. It is the specific stand of
the Union of India that right to vote is not a fundanental right but nerely
a statutory right. It is further pointed out that this Court, in Para 20

of the referral order dated 23.02.2009, reported in (2009) 3 SCC 200,
observed that since in Kuldip Nayar (supra), the judgnents of this Court in
Associ ation for Denocratic Reforns (supra) and People’'s Union for GCivi

Li berties (supra) have not been specifically overruled which tend to create
a doubt whether the right to vote is a fundamental right or not and
referred the sane to a larger Bench stating that the issue requires

clarity. In view of the reference, we have to decide:

(i) Whet her there is any doubt or confusion with regard to the right of
a voter in Kuldip Nayar (supra);

(ii) Whet her earlier two judgments viz., Association for Denocratic

Ref orns (supra) and People’s Union for Cvil Liberties (supra) referred to
by the Constitution Bench in Kuldip Nayar (supra) st and i mpliedly
overrul ed.

18) Though, M. Mal hotra relied on a | arge nunber of decisions, we are
of the viewthat there is no need to refer to those decisions except a
reference to the decision of this Court in Kuldip Nayar (supra),
Associ ation for Denocratic Reforns (supra) and People’s Union for Civi
Li berties (supra).

19) A three-Judge Bench of this Court conprising MB Shah, P
Venkatarama Reddi and D.M Dharmadhi kari, JJ. expressed separate but
concurring opinions in the People’ s Union for Civil Liberties (supra). In

para 97, Reddi, J made an observation as to the right to vote being a
Constitutional right if not a fundanental right which reads as under
"97. In Jyoti Basu v. Debi Ghosal [1982] 3 SCR 318 this Court again
poi nted out in no uncertain terns that:

8 "a right to elect, fundanental though it is to denocracy,
i s, anonal ously enough, neither a fundanmental right nor a
common law right. It is pure and sinple a statutory right."

Wth great reverence to the em nent Judges, | would like to clarify
that the right to vote, if not a fundamental right, is certainly a
constitutional right. The right originates fromthe Constitution and
in accordance with the constitutional mandate contained in Article
326, the right has been shaped by the statute, nanely, R P. act.
That, in my understanding, is the correct |egal position as regards
the nature of the right to vote in elections to the House of the
Peopl e and Legislative Assenblies. It is not very accurate to
describe it as a statutory right, pure and sinple. Even wth this
clarification, the argunent of the |learned Solicitor GCeneral that
the right to vote not being a fundanental right, the information
whi ch at best facilitates neani ngful exercise of that right cannot
be read as an integral part of any fundanmental right, remains to be
squarely net...."

Simlarly, in para 123, point No. 2 Reddi, J., held as under:-
"(2) The right to vote at the elections to the House of the People
or Legislative Assenbly is a constitutional right but not nerely a
statutory right; freedomof voting as distinct fromright to vote is
a facet of the fundanmental right enshrined in Article 19(1)(a). The



casting of vote in favour of one or the other candidate marks the
acconpl i shment of freedom of expression of the voter."

Except the above two paragraphs, this aspect has nowhere been discussed or
el aborated wherein all the three Judges, in their separate but concurring
judgnents, have taken the pains to specifically distinguish between right
to vote and freedom of voting as a species of freedom of expression. In
succinct, the ratio of the judgment was that though the right to vote is a
statutory right but the decision taken by a voter after verifying the
credentials of the candidate either to vote or not is his right of
expression under Article 19(1)(a) of the Constitution

20) As a result, the judgnents in Association for Denocratic Reforns
(supra) and People’s Union for Civil Liberties (supra) have not disturbed
the position that right to vote is a statutory right. Both the judgnents

have only added that the right to know t he background of a candidate is a
fundanental right of a voter so that he can take a rational decision of
expressing hinself while exercising the statutory right to vote. In
People’s Union for Cvil Liberties (supra), Shah J., in para 78D, held as
under: -
"...However, voters’ fundanental right to know the antecedents of a
candidate is independent of statutory rights under the election | aw.
A voter is first citizen of this country and apart from statutory
rights, he is having fundanental rights conferred by the
Constitution..."

P. Venkatrama Reddi, J., in Para 97, held as under: -

"...Though the initial right cannot be placed on the pedestal of a
fundanmental right, but, at the stage when the voter goes to the
pol l'i ng booth and casts his vote, his freedomto express arises. The
casting of vote in favour of one or the other candidate tantamounts
to expression of his opinion and preference and that final stage in
the exercise of voting right marks the acconplishnment of freedom of
expression of the voter. That is where Article 19(1)(a) is
attracted. Freedom of voting as distinct fromright to vote is thus
a species of freedom of expression and therefore carries with it the
auxiliary and conplenentary rights such as right to secure
informati on about the <candidate which are conducive to t he
freedom.."

Dhar madhi kari, J., in para 127, held as under: -
"...This freedomof a citizen to participate and choose a candidate
at an election is distinct fromexercise of his right as a voter
which is to be regulated by statutory law on the election Ilike the
RP Act..."

In view of the above, Para 362 in Kuldip Nayar (supra) does not hold to the

contrary, which reads as under: -
"W do not agree with the above submission. It is clear that a fine
di stinction was drawn between the right to vote and the freedom of
voting as a species of freedom of expression, while reiterating the
view in Jyoti Basu v. Debi Ghosal that a right to el ect, fundanental
though it is to denocracy, is neither a fundanental right nor a
common | aw right, but pure and sinple, a statutory right".

21) After a careful perusal of the verdicts of this Court in Kuldip
Nayar (supra), Association for Denocratic Reforms (supra) and People’'s
Union for Gvil Liberties (supra), we are of the considered view that
Kul di p Nayar (supra) does not overrule the other two decisions rather it
only reaffirns what has already been said by the two aforesaid decisions.
The sai d paragraphs recognize that right to vote is a statutory right and
also in People’s Union for Civil Liberties (supra) it was held that "a fine
di stinction was drawn between the right to vote and the freedom of voting
as a species of freedom of expression". Therefore, it cannot be said that
Kul di p Nayar (supra) has observed anything to the contrary. 1In view of the



whol e debate of whether these two decisions were overruled or discarded
because of the opening line in Para 362 of Kuldip Nayar (supra) i.e., "we
do not agree with the above submissions..."” we are of the opinion that this
line nust be read as a whole and not in isolation. The contention of the
petitioners in Kuldip Nayar (supra) was that nmmjority view in People's
Union for Gvil Liberties (supra) held that right to vote is a
Constitutional right besides that it is also a facet of fundanental right
under Article 19(1)(a) of the Constitution. It is this contention on which
the Constitution Bench did not agree too in the opening line in para 362
and thereafter went on to clarify that in fact in People’s Union for GCivi
Li berties (supra), a fine distinction was drawn between the right to vote
and the freedom of voting as a species of freedom of expression. Thus,
there is no contradiction as to the fact that right to vote is neither a
fundamental right nor a Constitutional right but a pure and sinple
statutory right. The same has been settled in a catena of cases and it is
clearly not an issue in dispute in the present case. Wth the above
observation, we hold that there is no doubt or confusion persisting in the
Constitution Bench judgnent of this Court in Kuldip Nayar (supra) and the
deci sions in Association for Denocratic Reforns (supra) and People’s Union
for Cvil Liberties (PUCL) (supra) do not stand inpliedly overrul ed.

Whet her the present wit petition under Article 32 is nmintainable:

22) In the earlier part of our judgnent, we have quoted the reliefs
prayed for by the petitioners in the wit petition. M. Mlhotra, |earned
Additional Solicitor General, by citing various decisions subnmitted that
since right to vote is not a fundanental right but is nerely a statutory
right, hence, the present wit petition under Article 32 is not
mai ntainable and is liable to be disnissed. He referred to the followng
decisions of this Court in N P. Ponnuswani vs. Returning officer, 1952 SCR
218, Januna Prasad Mikhariya vs. Lachhi Ram 1955 (1) SCR 608, University
of Del hi vs. Anand Vardhan Chandal, (2000) 10 SCC 648, Kul dip Nayar (supra)
and K. Krishna Murthy (Dr.) vs. Union of India, (2010) 7 SCC 202, wherein
it has been held that the right to vote is not a fundanental right but is
merely a statutory right.

23) In Kochunni vs. State of Madras, 1959 (2) Supp. SCR 316, this Court
held that the right to nove before this Court wunder Article 32, when a
fundanmental right has been breached, is a substantive fundanental right by
itself. In a series of cases, this Court has held that it is the duty of
this Court to enforce the guaranteed fundanental rights.[Vide Daryo vs.
State of U P. 1962 (1) SCR 574].

24) The decision taken by a voter after verifying the credentials of
the candidate either to vote or not is a formof expression under Article
19(1)(a) of the Constitution. The fundanmental right under Article 19(1)(a)
read with statutory right under Section 79(d) of the RP Act is violated
unreasonably if right not to vote effectively is denied and secrecy is
breached. This is how Articles 14 and 19(1)(a) are required to be read for
deciding the issue raised in this wit petition. The casting of the vote
is a facet of the right of expression of an individual and the said right
is provided under Article 19(1)(a) of the Constitution of India (Vide:
Associ ation for Denocratic Reforns (supra) and People’'s Union for Civi
Li berties (supra). Therefore, any violation of the said rights gives the
aggrieved person the right to approach this Court under Article 32 of the
Constitution of India. In view of the above said decisions as well as the
observations of the Constitution Bench in Kuldip Nayar (supra), a prim
facie case exists for the exercise of jurisdiction of this Court under
Article 32

25) Apart fromthe above, we would not be justified in asking the
petitioners to approach the H gh Court to vindicate their grievance by way
of a wit petition under Article 226 of the Constitution of India at this
juncture. Considering the reliefs prayed for which relate to the right of
a voter and applicable to all eligible voters, it may not be appropriate to
direct the petitioners to go to each and every Hgh Court and seek
appropriate relief. Accordingly, apart fromour conclusion on |legal issue,
in viewof the fact that the wit petition is pending before this Court for
the last nore than nine years, it may not be proper to reject the same on



the ground, as pleaded by | earned ASG For the reasons nmentioned above, we
reject the said contention and hold that this Court is conpetent to hear
the issues raised in this wit petition filed under Article 32 of the
Consti tution.

Di scussi on about the relief prayed for in the wit petition

26) W have already quoted the relevant provisions, particularly,
Section 128 of the RP Act, Rules 39, 41, 49M and 49-0 of the Rules. It is
clear fromthe above provisions that secrecy of <casting vote is duly
recogni zed and is necessary for strengthening denocracy. W are of the
opi ni on that paragraph Nos. 441, 442 and 452 to 454 of the decision of the
Constitution Bench in Kuldip Nayar (supra), are relevant for this purpose
whi ch are extracted herei nbel ow.
"441. Voting at elections to the Council of States cannot be
conpared with a general election. In a general election, the
el ectors have to vote in a secret manner without fear that their
votes woul d be disclosed to anyone or would result in victimsation
There is no party affiliation and hence the choice is entirely wth
the voter. This is not the case when elections are held to the
Council of States as the electors are elected Menbers of the
Legi sl ative Assenblies who in turn have party affiliations.

442. The el ectoral systenms world over contenplate variations. No one
yardstick can be applied to an electoral system The question
whet her election is direct or indirect and for which House nenbers
are to be chosen is a relevant aspect. Al over the world in
denocraci es, nenbers of the House of Representatives are chosen
directly by popular vote. Secrecy there is a nust and insisted upon

in representative denocracy, particularly to the upper chanber,
i ndirect means of election adopted on party lines is well accepted
practi ce.

452. Parlianentary denocracy and multi-party systemare an inherent
part of the basic structure of the Indian Constitution. It is the
political parties that set up candidates at an election who are
predom nantly elected as Menbers of the State Legislatures. The
context in which general elections are held, secrecy of the vote is
necessary in order to maintain the purity of the electoral system
Every voter has a right to vote in a free and fair nmanner and not
di scl ose to any person how he has voted. But here we are concerned
with a voter who is elected on the ticket of a political party. In
this view, the context entirely changes.

453. That the concept of "constituency-based representation" is
different from"proportional representation” has been eloquently
brought out in United Denocratic Mvenent v. President of the
Republic of South Africa where the question before the Suprene Court
was: whether "floor crossing" was fundanental to the Constitution of

South Africa. In this judgnent the concept of proportiona
representation vis-‘-vis constituency-based representation is
hi ghl i ght ed. .

454, The di sti ngui shing feature bet ween "constituency-based
representation” and "proportional representation” in a
representative denocracy is that in the case of the list system of
proportional representation, nmenbers are elected on party |ines.

They are subject to party discipline. They are liable to be expelled
for breach of discipline. Therefore, to give effect to the concept
of proportional representation, Parlianment can suggest "open
ballot". In such a case, it cannot be said that "free and fair
el ections" would stand defeated by "open ballot". As stated above,
in a constituency-based election it is the people who vote whereas
in proportional representation it is the elector who votes. This
distinction is indicated also in the Australian judgnent in R V.



Jones. | n constituency-based representation, "secrecy" is the basis
whereas in the case of proportional representation in a
representative denocracy the basis can be "open ballot” and it woul d
not violate the concept of "free and fair elections", which concept
is one of the pillars of denocracy."

27) The above discussion in the cited paragraphs nakes it clear that in
direct elections to Lok Sabha or State Legislatures, naintenance of secrecy
is amnmust and is insisted upon all over the world in denpbcracies where

direct elections are involved to ensure that a voter casts his vote wthout
any fear of being victimzed if his vote is disclosed.

28) After referring to Section 128 of the RP Act and Rule 39 of the

Rules, this Court in S. Raghbir Singh GIl vs. S. @rcharan Singh Tohra and

O hers 1980 (Supp) SCC 53 held as under
"14...Secrecy of ballot can be appropriately styled as a postulate
of constitutional denmocracy. It enshrines a vital principle of
parlianmentary institutions set wup wunder the Constitution. It
subserves a very vital public interest in that an elector or a voter
shoul d be absolutely free in exercise of his franchise untranmmelled
by any constraint, which includes constraint as to the disclosure. A
renote or distinct possibility that at sone point a voter may under
a conpul sion of law be forced to disclose for whom he has voted
woul d act as a positive constraint and check on his freedom to
exercise his franchise in the nmanner he freely chooses to exercise.
Therefore, it can be said with confidence that this postulate of
constitutional denocracy rests on public policy."

29) In the earlier part of this judgment, we have referred to Article
21(3) of the Universal Declaration of Human Rights and Article 25(b) of the
International Covenant on Civil and Political Rights, which also recognize
the right of secrecy.

30) Wth regard to the first prayer of the petitioners, viz., extension
of principle of secrecy of ballot to those voters who decide not to vote
M. Ml hotra, |earned ASG submitted that principle of secrecy of ballot is
extended only to those voters who have cast their votes in favour of one or
the other candi dates, but the same, in no manner, can be read as extended
to even those voters who have not voted in the election. He further pointed
out that the principle of secrecy of ballot pre-supposes validly cast vote
and the object of secrecy is to assure a voter to allow him to cast his
vote without any fear and in no manner it will be disclosed that in whose
favour he has voted or he will not be conpelled to disclose in whose favour
he voted. The pith and substance of his argunent is that secrecy of ballot
is a principle which has been fornmulated to ensure a voter (who has
exercised his right to vote) that in no case it shall be known to the
candi dates or their representatives that in whose favour a particular voter
has voted so that he can exercise his right to vote freely and fearlessly.
The stand of the Union of India as projected by learned ASG is that the
principle of secrecy of ballot is extended only to those voters who have
cast their vote and the sane in no manner can be extended to those who have
not voted at all.

31) Right to vote as well as right not to vote have been statutorily
recogni zed under Section 79(d) of the RP Act and Rules 41(2) & (3) and 49-0O
of the Rules respectively. Wether a voter decides to cast his vote or
decides not to cast his vote, in both cases, secrecy has to be nmintained.
It cannot be said that if a voter decides to cast his vote, secrecy will be
mai nt ai ned under Section 128 of the RP Act read with Rules 39 and 49M of
the Rules and if in case a voter decides not to cast his vote, secrecy wll
not be maintained. Therefore, a part of Rule 49-O read with Form 17-A
which treats a voter who decides not to cast his vote differently and
all ows the secrecy to be violated, is arbitrary, unreasonable and violative
of Article 19 and is also ultra vires Sections 79(d) and 128 of the RP Act.

32) As regards the question as to whether the right of expression under



Article 19 stands infringed when secrecy of the poll is not maintained, it
is useful to refer S. Raghbir Singh (supra) wherein this Court deliberated
on the interpretation of Section 94 of the RP Act which nandates that no
el ector can be conpelled as a witness to disclose his vote. In that case,
this Court found that the "secrecy of ballots constitutes a postulate of
constitutional denocracy...A renpote or distinct possibility that the voter
at sonme point of tine nmay under a conmpulsion of law be forced to disclose
for whom he has voted woul d act as a positive constraint and check on his
freedomto exercise his franchise in the nmanner he freely chooses to
exercise". Secrecy of ballot, thus, was held to be a privilege granted in
public interest to an individual. It is pertinent to note that in the said
case, the issue of the disclosure by an elector of his vote arose in the
first place because there was an allegation that the postal ballot of an
M.,A was tanpered with to secure the victory of one of the candidates to the
Raj ya Sabha. Therefore, seemingly there was a conflict between the "fair
vote" and "secret ballot".

33) In Kuldip Nayar (supra), this Court held that though secrecy of
ballots is a vital principle for ensuring free and fair elections, the
hi gher principle is free and fair elections. However, in the sane case,
this Court made a copious distinction bet ween "constituency based
representation" and "proportional representation". It was held that while
in the forner, secrecy is the basis, in the latter the system of open
ballot and it would not be violative of "free and fair elections". In the

said case, R vs. Jones, (1972) 128 CLR 221 and United Denocractic Movenent
vs. President of the Republic of South Africa, (2003) 1 SA 495 were also
cited with approval

34) Therefore, in view of the decisions of this Court in S Raghubir
Singh GIIl (supra) and Kuldip Nayar (supra), the policy is clear that
secrecy principle is integral to free and fair elections which can be
renoved only when it can be shown that there is any conflict between

secrecy and the "higher principle" of free elections. The instant case
concerns elections to Central and State Legislatures that are undoubtedly
"constituency based". No discernible public interest shall be served by
disclosing the elector’s vote or his identity. Therefore, secrecy is an

essential feature of the "free and fair elections" and Rul e 49-0
undoubt edly viol ates that requirenent.

35) In Lily Thomas vs. Speaker, Lok Sabha, (1993) 4 SCC 234, this Court
held that "voting is a formal expression of will or opinion by the person
entitled to exercise the right on the subject or issue in question" and
that "right to vote nmeans right to exercise the right in favour of or
against the notion or resolution. Such a right inplies right to remain
neutral as well".

36) In view of the sane, this Court also referred to the Practice and
Procedure of the Parlianent for voting which provides for three buttons:
viz., AYES, NOES and ABSTAI N whereby a nmenber can abstain or refuse from
expressing his opinion by casting vote in favour or against the notion

The constitutional interpretation given by this Court was based on inherent
phi |l osophy of parlianentary sovereignty.

37) A perusal of Section 79(d) of the RP Act, Rules 41(2) & (3) and
Rule 49-0O of the Rules nmake it clear that a right not to vote has been
recogni zed both under the RP Act and the Rules. A positive ’'right not to
vote' is a part of expression of a voter in a parliamentary denocracy and
it has to be recognized and given effect to in the same manner as 'right to
vote'. A voter may refrain fromvoting at an election for several reasons
i ncluding the reason that he does not consider any of the candidates in the
field worthy of his vote. One of the ways of such expression may be to
abstain fromvoting, which is not an ideal option for a conscientious and
responsible citizen. Thus, the only way by which it can be nade effectua
is by providing a button in the EVMs to express that right. This is the
basic requirenment if the lasting values in a healthy denocracy have to be
sust ai ned, which the El ection Conmi ssion has not only recognized but has
al so asserted.

38) The Law Conmmission of India, inits 170th Report relating to Reform



of the Electoral Laws recommended for inplenentation of the concept of
negative vote and al so pointed out its advantages.

39) In India, elections traditionally have been held wth ballot
papers. As explained by the Election Commission, from 1998 onwards, the
El ectronic Voting Mchines (EVMs) were introduced on a large scale.
Formerly, under the ballots paper system it was possible to secretly cast
a neutral /negative vote by going to the polling booth, marking presence and
dropping one’s ballot in the ballot box wthout making any mark on the
same. However, under the system of EVMs, such secret neutral voting is not
possible, in view of the provision of Rule 49B of the Rules and the design
of the EVM and other related voting procedures. Rule 49B of the Rules
mandates that the nanmes of the candidates shall be arranged on the
balloting unit in the same order in which they appear in the Ilist of
contesting candi dates and there is no provision for a neutral button

40) It was further clarified by the Election Conmssion that EVM
conprises of two wunits, i.e. control and balloting units, which are
i nterconnected by a cable. While the balloting unit is placed in a

screened encl osure where an elector may cast his vote in secrecy, the
control unit remains under the charge of the Presiding Oficer and so
pl aced that all polling agents and others present have an unhindered view
of all the operations. The balloting unit, placed inside the screened
conmpartment at the polling station gets activated for recording votes only
when the button nmarked "Ballot" on the control wunit 1is pressed by the

presiding officer/polling officer in charge. Once the ballot button is
pressed, the Control unit emanates red light while the ballot wunit which
has been activated to receive the vote emanates green |ight. Once an

el ector casts his vote by pressing balloting button against the candidate
of his choice, he can see a red |light glow against the name and synbol of
that candi date and a hi gh-pitched beep sound emanates from the nachine.

Upon such casting of vote, the balloting unit 1is blocked, green Iight
emanates on the control unit, which is in public gaze, and the high pitched
beep sound is heard by one and all. Thereafter, the EVMM has to re-activate
for the next elector by pressing "ballot button". However, should an

el ector choose not to cast his vote in favour of any of the candidates
| abel ed on the EVM and consequently, not press any of the |labeled button
neither will the light on the control unit change from red to green nor
will the beep sound emanate. Hence, all present in the poll booth at the
relevant tine will come to knowthat a vote has not been cast by the
el ector.

41) Rule 49-O of the Rules provides that if an elector, after his
el ectoral roll nunber has been entered in the register of electors in Form
17-A, decides not to record his vote on the EVM a remark to this effect
shal | be nade against the said entry in Form 17-A by the Presiding Oficer
and signature/thunb inpression of the elector shall be obtained against
such remark. As is apparent, nechanismof casting vote through EVM and
Rul e 49-0O conproni se on the secrecy of the vote as the elector is not
provi ded any privacy when the fact of the neutral/negative voting goes into
record

42) Rul es 49A to 49X of the Rul es conme under Chapter Il of Part |V of
the Rules. Chapter Il deals with voting by Electronic Voting Mchines
only. Therefore, Rule 49-0O which talks about Form 17-A, is applicable
only in cases of voting by EVMs. The said Chapter was introduced in the
Rul es by way of an amendment dated 24.03.1992. Voting by ballot papers is
governed by Chapter | of Part IV of the Rules. Rule 39 tal ks about secrecy
whil e voting by ballot and Rule 41 tal ks about ball ot papers. However, as
said earlier, in the case of voting by ballot paper, the candidate always
had the option of not putting the cross mark against the names of any of
the candi dates and thereby record his disapproval for all the candidates in
the fray. Even though such a ballot paper wuld be considered as an
invalid vote, the voter still had the right not to vote for anybody wi thout
conprom sing on his/her right of secrecy. However, wth the introduction
of EVMs, the said option of not voting for anybody wi thout conpronising the
right of secrecy is not available to the voter since the voting machines
did not have 'None of the Above’ (NOTA) button



43) It is also pointed out that in order to rectify this serious
defect, on 10.12.2001, the El ection Conm ssion addressed a letter to the
Secretary, Mnistry of Law and Justice stating, inter alia, that the
"electoral right" under Section 79(d) includes a right not to cast vote and
sought to provide a panel in the EVMs so that an elector may indicate that

he does not wish to vote for any of the aforenentioned candi dates. The
letter also stated that such nunmber of votes expressing dissatisfaction
with all the candidates nmay be recorded in a result sheet. It is also

brought to our notice that no action was taken on the said letter dated
10. 12. 2001.

44) The El ection Commi ssion further pointed out that in the larger
i nterest of pronoting denocracy, a provision for "None of the Above" or
"NOTA" button should be made in the EVMs/ ballot papers. It is also

hi ghlighted that such an action, apart from pronoting free and fair
elections in a denocracy, will provide an opportunity to the elector to
express his dissent/di sapproval against the contesting candidates and wll
have the benefit of reducing bogus voti ng.

45) Denocracy and free elections are part of the basic structure of the
Constitution. In Indira Nehru Gandhi vs. Raj Narain, 1975 Supp 1 SCC 198,
Khanna, J., held that denocracy postulates that there should be periodic
el ections where the people should be in a position to re-elect their old
representatives or change the representatives or elect in their place new

representatives. It was also held that denocracy can function only when
elections are free and fair and the people are free to vote for the
candi dates of their choice. |In the said case, Article 19 was not in issue

and the observations were in the context of basic structure of the
Constitution. Thereafter, this Court reiterated that denocracy is the
basic structure of the Constitution in Mhinder Singh GIIl and Another vs.
Chi ef El ection Conmi ssioner, New Del hi and Gthers, (1978) 1 SCC 405 and
Ki hoto Hol | ohon vs. Zachillhu and Gt hers, 1992 (Supp) 2 SCC 651

46) In order to protect the right in terns of Section 79(d) and Rule 49-
O viz., "right not to vote", we are of the view that this Court is
competent/well within its power to issue directions that secrecy of a voter
who decides not to cast his vote has to be protected in the sane nanner as
the Statute has protected the right of a voter who decides to cast his
vote in favour of a candidate. This Court is also justified in giving such
directions in order to give effect to the right of expression under Article
19(1)(a) and to avoid any discrinmnation by directing the El ecti on
Conmi ssion to provide NOTA button in the EVMs.

47) Wth regard to the above, M. Ml hotra, |earned ASG by drawi ng our
attention to Section 62 of the RP Act, contended that this Section enables
a person to cast a vote and it has no scope for negative voting. Secti on

62(1) of the RP Act reads as under
"62. Right to vote. (1) No person who is not, and except as
expressly provided by this Act, every person who is, for the tine
being entered in the electoral roll of any constituency shall be
entitled to vote in that constituency."

48) M. Ml hotra, |earned ASG has al so pointed out that elections are
conducted to fill a seat by electing a person by a positive voting in his
favour and there is no concept of negative voting under the RP Act.
According to him the Act does not envisage that a voter has any right to

cast a negative vote if he does not |ike any of the candi dates. Ref erring
to Section 2(d) of the RP Act, he asserted that election is only a neans of
choi ce or el ection between various candidates to fill a seat. Finally, he

concl uded that negative voting (NOTA) has no |egal consequence and there
shall be no notivation for the voters to travel to the polling booth and
reject all the candi dates, which would have the sane effect of not going to
the polling station at all

49) However, ~correspondingly, we should also appreciate that the
election is a mechanism which ultimately represents the wll of the
peopl e. The essence of the electoral systemshould be to ensure freedom of
voters to exercise their free choice. Article 19 guarantees all individuals
the right to speak, criticize, and disagree on a particular issue. It

stands on the spirit of tolerance and all ows people to have diverse views,



i deas and ideol ogies. Not allowi ng a person to cast vote negatively defeats
the very freedom of expression and the right ensured in Article 21 i.e.
the right to liberty.

50) Eventual |y, voters’ participation explains the strength of the
denocracy. Lesser voter participation is the rejection of commitnment to
denmocracy slowy but definitely whereas larger participation is better for
the denocracy. But, there is no yardstick to determ ne what the correct and
right voter participation is. If introducing a NOTA button can increase the
participation of denocracy then, in our cogent view, nothing should stop
the sane. The voters’ participation in the election is indeed t he
participation in the denocracy itself. Non-participation causes frustration
and disinterest, which is not a healthy sign of a growing denocracy |Iike
I ndi a.

Concl usi on:

51) Denocracy being the basic feature of our constitutional set up
there can be no two opinions that free and fair elections would alone
guarantee the growth of a healthy denocracy in the country. The ’'Fair’
denot es equal opportunity to all people. Universal adult suffrage conferred
on the citizens of India by the Constitution has made it possible for these
mllions of individual voters to go to the polls and thus participate in
t he governance of our country. For denbcracy to survive, it 1is essential
that the best available nen should be chosen as people’'s representatives
for proper governance of the country. This can be best achieved through nen
of high noral and ethical values, who win the elections on a positive vote.
Thus in a vibrant denocracy, the voter nust be given an opportunity to
choose none of the above (NOTA) button, which wll indeed conpel the
political parties to noninate a sound candidate. This situation palpably
tells us the dire need of negative voting.

52) No doubt, the right to vote is a statutory right but it is equally
vital to recollect that this statutory right is the essence of denocracy.
Wthout this, denobcracy will fail to thrive. Therefore, even if +the right
to vote is statutory, the significance attached with the right 1is nassive
Thus, it is necessary to keep in nmind these facets while deciding the issue
at hand.

53) Denocracy is all about choice. This choice can be better expressed
by giving the voters an opportunity to verbalize thenselves unreservedly
and by inposing least restrictions on their ability to make such a choice.

By providing NOTA button in the EVMs, it wll accelerate the effective
political participation in the present state of denocratic system and the
voters in fact will be enpowered. W are of the considered view that in

bringing out this right to cast negative vote at a time when electioneering
isinfull swing, it will foster the purity of the electoral process and
also fulfill one of its objective, nanely, wi de participation of people.

54) Free and fair election is a basic structure of the Constitution and
necessarily includes within its anbit the right of an elector to cast his
vote without fear of reprisal, duress or coercion. Protection of elector’s
identity and affording secrecy is therefore integral to free and fair
el ections and an arbitrary distinction between the voter who casts his vote
and the voter who does not cast his vote is violative of Article 14. Thus,
secrecy is required to be naintained for both categories of persons.

55) Gving right to a voter not to vote for any candidate while
protecting his right of secrecy is extrenely inportant in a denobcracy.
Such an option gives the voter the right to express his disapproval wth
the kind of candidates that are being put up by the political parties.
When the political parties will realize that a |large nunber of people are
expressing their disapproval with the candidates being put up by them
gradually there will be a system c change and the political parties will be
forced to accept the will of the people and field candi dates who are known
for their integrity.

56) The direction can also be supported by the fact that in the
exi sting systema dissatisfied voter ordinarily does not turn up for voting
which in turn provides a chance to unscrupul ous elenments to inpersonate the



di ssatisfied voter and cast a vote, be it a negative one. Furthernore, a
provision of negative voting wuld be in the interest of pronoting
denmocracy as it would send clear signals to political parties and their
candi dates as to what the el ectorate think about them

57) As nentioned above, the voting nmachines in the Parlianent have
three buttons, nanely, AYES, NOES, and ABSTAIN. Therefore, it can be seen
that an option has been given to the nenbers to press the ABSTAIN button

Simlarly, the NOTA button being sought for by the petitioners is exactly
simlar to the ABSTAIN button since by pressing the NOTA button the voter
is in effect saying that he is abstaining from voting since he does not
find any of the candidates to be worthy of his vote.

58) The mechani sm of negative voting, thus, serves a very fundanmenta
and essential part of a vibrant denocracy. The following countries have
provi ded for neutral/protest/negative voting in their electoral systens:

| S. No. | Name of the Country | Met hod of Voting | Form of Negative

I I I | Vot e I
| 1. | France | El ectronic | NOTA |
| 2. | Bel gi um | El ectronic | NOTA [
| 3. | Brazil | Bal | ot Paper | NOTA |
| 4. | G eece | Bal | ot Paper | NOTA [
| 5. | Ukr ai ne | Bal | ot Paper | NOTA [
| 6. | Chile | Bal | ot Paper | NOTA |
| 7. | Bangl adesh | Bal | ot Paper | NOTA |
| 8. | State of Nevada, USA | Bal | ot Paper | NOTA [
| 9. | Fi nl and | Bal | ot Paper | Bl ank Vote |
| | | | and/or "wite |
I I I | in*’ I
| 10. | Sweden | Bal | ot Paper | Bl ank Vot e |
| | | | and/or "wite |
I I I | in*’ I
| 11. | United States of America | El ectronic/Ball ot (De| Bl ank Vote |
[ [ | pendi ng on State) | and/or "write

I I I | in*’ I
| 12. | Col onbi a | Bal | ot Paper | Bl ank Vot e |
| 13. | Spai n | Bal | ot Paper | Bl ank Vot e |
* Wite-in - The "write-in’ formof negative voting allows a voter to cast

a vote in favour of any fictional nane/candi date.

59) The El ection Comm ssion also brought to the notice of this Court
that the present electronic voting machines can be used in a constituency
where t he nunber of contesting candidates is up to 64. However, in the
event of there being nore than 64 candidates in the poll fray, the
conventional system of ballot paper is resorted to. Learned counse

appearing for the Election Comm ssion also asserted through supplenentary
witten submission that the Election Conmission of India is presently
exploring the possibility of developing balloting unit wth 200 panels.
Therefore, it was subnmitted that if in case this Court decides to uphold
the prayers of the petitioners herein, the additional panel on the
balloting unit after the |ast panel containing the nane and el ection synbol
of the last contesting candidate can be utilized as the NOTA button

Further, it was explicitly asserted in the witten submission that the
provision for the above facility for a negative or neutral vote can be
provided in the existing electronic voting machines without any additiona

cost or adnministrative effort or change in design or technology of the

exi sting machines. For illustration, if there are 12 candidates contesting
an election, the 13th panel on the balloting unit wll contain the words
Iike "None of the above" and the ballot button against this panel wll be

kept open and the elector who does not wsh to vote for any of the
abovenentioned 12 contesting candidates, can press the button against the
13t h panel and his vote will be accordingly recorded by the control wunit.
At the time of the counting, the votes recorded against serial nunber 13
will indicate as to how nany el ectors have decided not to vote for any
candi dat e.



60) Taki ng note of the subm ssions of Election Commission, we are of
the view that the inplenmentation of the NOTA button will not require nmuch
effort except for allotting the |ast panel in the EVMfor the sane.

61) In the light of the above discussion, we hold that Rules 41(2) &
(3) and 49-O of the Rules are ultra vires Section 128 of the RP Act and
Article 19(1)(a) of the Constitution to the extent they violate secrecy of
voting. In view of our conclusion, we direct the Election Commission to
provi de necessary provision in the ballot papers/EVMs and another button
call ed "None of the Above" (NOTA) may be provided in EVMs so that the
voters, who cone to the polling booth and decide not to vote for any of the
candidates in the fray, are able to exercise their right not to vote while
mai ntai ning their right of secrecy. |Inasnuch as the El ection Commission
itself is in favour of the provision for NOTA in EVMs, we direct the
El ection Commission to inplenent the sane either in a phased manner or at a

time with the assistance of the Governnent of |ndia. W also direct the
Governnent of India to provide necessary help for inplenentation of the
above direction. Besides, we also direct the Election Conmmission to

undert ake awar eness programres to educate the nasses.

62) The wit petition is disposed of with the aforesaid directions.
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