REPORTABLE

I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NOS. 1566-1567 OF 2013
(Arising out of S.L.P.(Crl.) Nos.1195-1196 of 2012)

GUDDA @ DWARI KENDRA Appel | ant
VERSUS
STATE OF MADHYA PRADESH Respondent

JUDGMENT

H L. DATTU, J.

Fact s:

1.

2

Leave granted.

These appeals are directed against the judgnment and order
passed by the High Court of WMadhya Pradesh at Jabalpur in
Crimnal Reference No. 03 of 2010 and Crinminal Appeal No. 2246
of 2010, dated 16.01.2012. By the common i nmpugned judgnment and
order, the High Court has confirned the judgment and order
passed by the Additional Sessions Judge, Satna, in Sessions
Trial No.257 of 2007, dated 07.09.2010, whereby and whereunder
the | earned Sessions Judge has convicted the appellant for
of fence puni shabl e under Section 302 of Indian Penal Code, 1860
(for short, "the IPC) and sentenced himto death.

The Prosecution case : On 28.05.2007, at around 12:20 p.m,
Dehati Nalishi (Ex. P-10) was recorded by the |Investigating
Oficer (PW19) on the basis of information received from the
conpl ai nant - Ranesh Prasad Gupta (PW4) regarding nmurder of his
nephew Sunil Gupta, his daughter-in-law Pushpa GQupta and
grandson Gaurav, aged 5 years by the appellant in his rented
house. Thereafter, an FIR was registered for the offence
puni shabl e under Section 302 of the |PC, inquest proceedings
were conducted and the dead bodies were sent for post-nortem
exam nation. On further investigation, blood-stained pieces of
wal |, cenent floor, etc. along with a nobile phone, a Katar
(sharp edged weapon) and the Mdtorcycle of the deceased were
sei zed fromthe appellant’s house. On 31.05.2007, the appellant
was arrested and at his instance an iron knife was recovered
and sent for forensic exam nation.

On further investigation it surfaced that the appellant
thoroughly detested the association of his wfe, Snt. GCeeta
(A2) with the deceased-Sunil Gupta. It has cone on record that
the appellant did not |ike the deceased-Sunil Gupta visiting
his house to nmeet A2 in spite of his strong opposition and
therefore, hatched a conspiracy with A2 to nmurder the deceased
persons on the pretext of inviting and hosting them for a
lunch. On the basis of the same, the charge-sheet was filed
agai nst the appellant and A2 for offences punishable under
Sections 302/34 and 120-B of the | PC and the case was committed
to trial by order dated 10.09. 2001.

In the statenents recorded under Section 313 of the Code of
Crimnal Procedure, 1973 (for short "the Code’) the appellant
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has stated that on 27.05.2007, when the school was closed
during holidays, the deceased had come to his house in his
absence and asked his wife to cone to school in the norning
i nsisting upon conpletion of sone pending work. The day next,
around 9.00 A M the deceased had sent nessage for A2 again.
Then, the appellant had called the deceased and categorically
told himthat A2 would only go to the school when the schoo

reopens. He has al so stated that the same day on returning from
the market at 11:30 AM he heard the cries of A2 for help and
noticed the wife of the deceased and the child sitting on the
terrace of his house. He has further stated that when he went
i nside, he saw the deceased attenpting to conmit rape and was
attacking A2 with the knife. On his intervention, the deceased
attenpted to hit himand a fight ensued where he snatched the
knife fromthe deceased and hit himin order to protect his
wife' s nodesty and their lives. It is also stated that w fe of
the deceased and the <child intervened between them and
therefore suffered serious injuries leading to their death. A2
has supported the said defence in her statenent.

The Prosecution has examined 19 witnesses in support of its
case including three eye-witnesses PW-5, 7 and 8. W would
only notice the evidence of witnesses relevant for the disposa
of this appeal, viz., PW-4, 5 7, 9 and 18 along wth the
evi dence of Doctors.

PW4 is the informant and has testified that on the fateful day
at 12.00 P.M he overheard a nob in the nmarket that the
appel l ant had comitted nurder of three persons in his rented
house. Upon proceeding towards the said house of Subhadra
Jai swal (PW5), he found dead bodies of the deceased persons
lying in the passage of the house. On enquiry, PW5 had
informed him that about 45 minutes ago, t he appel | ant
sl aughtered them by a Katar and fled away and that A2 had al so
received injuries on her |eg.

PW5 is the owner of the house where the appellant and A2
resided as tenants. She has stated that she was acquainted with
the deceased persons as they wused to visit the appellant’s
house. She has testified that on the fateful day at 11.00 AM
she heard the shrieks fromthe staircase of her house and wupon
reachi ng the spot, she witnessed the deceased followed by the
appellant with a knife in his hands running down the stairs.
Thereafter, the appellant started assaulting the deceased wth
the knife and despite her intervention he proceeded to assault
the deceased fanily. She ran out after grabbing the child and
i medi ately rushed to the house of A2's nother who resided in
t he nei ghbor hood and i nforned about the incident. On returning,
she found that the deceased persons had succunbed to their
injuries and the appellant had fl ed.

PW7, Snt. Munni, is another tenant in the house of PW5. In
her evidence she has stated to have heard the sound of
something falling fromthe stairs and cries at 12.00 PMon the
fateful day, whereafter she went towards door of her house and
wi tnessed the appellant assaulting the deceased persons with a
knife. She has further stated that though PW5 attenpted to
intervene, the appellant continued to assault the deceased
persons.

PW9, Lale @Lal Singh was known to the deceased persons and at
the relevant tinme was in the nei ghborhood. He has stated that
at 11:45 AM he heard PW5 screaning and comng out of the
appel lant’s house with the child-Gaurav. When he went near the
child, he noticed the stab injuries to which he had succunbed.
In the meanwhil e, the appellant cane out of the house wth a
knife and threatened others not to stop himand fled away on
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his notorcycle. Further, PW9 has stated that on proceeding
towards the passage of the house, he found the deceased-couple
lying in a pool of blood and A2 sitting on the stairs. Upon
enquiry from A2, she stated that the appellant detested her
relationships wth the deceased-Sunil Gupta and that the
deceased famly was invited for lunch at her house, where the
quarrel broke out and resulted in rmurder of the three deceased
persons by the appell ant.

PW 18, Di nesh Singh, had acconpanied PW9 on the fateful day
and thus, is a witness to the incident and has corroborated the
testimony of PWO.

PWs- 16 and 14 are the Doctors who conducted post-nortem of
Pushpa CGupta, Sunil CGupta and the chil d-Gaurav respectively and
have deposed in respect of the 26 week pregnancy of the
deceased- Pushpa Gupta, the injuries sustained by them weapon
of crinme as sharp edged knife and the cause of death to be
excessi ve henorrhage due to ante-norteminjuries

The Trial Court has relied on primarily the evidence of eye-
wi tnesses PW-5 and 7, whose evidence is corroborated by the
evi dence of PW-4, 8, 9 and 18 and the medical evidence of PW-
16 and 14 and the post-nortemreport of the deceased persons
and the nedical report of A2 to reject the defense version and
record a finding that the appellant had invited the deceased
famly for lunch and upon a quarrel thereat, attacked Suni

GQupta with a knife and thereafter, assaulted Sunil QGupta, his
wife and his child to death. The notive of the appellant is
recorded as the suspicion of the appellant on the fidelity of
A2 and her continuous engagenent with Sunil Gupta even after
his warnings. On the basis of the aforesaid, the Trial Court
has found the evidence insufficient to establish the guilt of
A2 beyond reasonabl e doubt and reached the conclusion that the
appel lant alone is guilty of rmurder of the deceased famly and
hence, convicted him under Section 302 of the IPC while
acquitting A2 of the charge under Section 302 read with Section
120-B of the IPC. The Trial Court has considered the follow ng
factors and found the present case fit into the category of
"rarest of the rare" and therefore, sentenced the appellant to
death for the follow ng reasons

The appel |l ant had apparently no reason to comit the nurder of
three persons especially the nurder of a pregnant woman and an
i nnocent child,

He was under no duress or provocation by any vi si bl e
ci rcunst ances

H s conduct in stabbing the deceased persons was "so brutal
cruel, grotesque and diabolical"”

Manner of commission of crine bei ng unsynpat hetic and
"dastardl y".

14. Aggrieved by the aforesaid, the State had preferred an appea

agai nst the acquittal of A2 and the appellant had questioned
his conviction and sentence. The H gh Court has disposed of the
sai d appeals along with the reference for confirmation of death
sentence of the appellant. The Hi gh Court has considered the
evi dence on record at |length and the judgnment and order of the
Trial Court and after considering all aspects of the case in
the light of the submi ssions nade by the parties has reached
the conclusion that the Trial Court has not committed any error
what soever in acquitting A2 and convicting the appellant for
the of fence under Section 302 of the IPC. The H gh Court has
di smissed the appeals filed by the State as well the appellant-
herein and confirned the sentence of death of the appellant.
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Subm ssi ons

17.
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19.

| ssue one:

20.

Aggrieved by the aforesaid disnmissal of his appeal and
confirmation of his conviction and sentence, the appellant is
before us in this appeal

We have heard Shri Vijay Kumar, |earned counsel appearing for
the appell ant-accused and Snt.Vibha Dutta Mkhija, |earned
seni or counsel appearing for the respondent-State at |ength. W
have al so carefully perused the evidence on record including
the evidence of the eye-witnesses and the statenents of the
appel lant and A2 under Section 313 of the Code and the
judgnents and orders of the Courts bel ow

Shri Kumar woul d submit that Courts bel ow have erred in placing
heavy reliance on the evidence of eye-wi tnesses, PW-5 and 7
and rejecting the defence version of the incident. He would
further contend that the plea of right to private defence put
forth by the accused persons is not properly appreciated by the
Trial Court and therefore, the conviction of the accused
persons deserves to be set aside. On the question of sentence,
he woul d submit, that the incident occurred at the spur of the
novenent when the deceased-Sunil Gupta injured the appellant
when he tried to protect his wife, and further the appellant
had to use the knife to defend hinself fromthe assault made by
the deceased-Sunil Gupta. He would further submt that the
wi fe of the deceased and child suffered injuries only when they
tried to intervene between the deceased-Sunil Gupta and the
appel lant and therefore, the death sentence deserves to be
conmuted. He would subnmit that neither the nurder was pre-
pl anned nor did the appellant had any notive and that the
manner and time of occurrence must be considered in the
background of his mental condition and agony while wei ghing the
mtigating and aggravating factors towards determination of his
sent ence.

Smt. Makhija woul d support the judgnment and order of the Courts
bel ow and submt that the conviction of the appellant is
justified in the light of evidence of Prosecution Wtnesses and
post-nmortemreports. On the question of sentence, she would
submit that the appellant has comritted the mnurder of three
i nnocent persons in a pre-ordained fashion driven by the
suspicion of fidelity of his wfe (A2). Further, that no
provocati on or duress could be gathered fromthe facts of the
case in respect of the wife or <child who were brutally
sl aughtered and therefore, the case falls into the category of
"rarest of rare" warranting the inposition of death sentence on
t he appel I ant.

The | earned counsel s have addressed this Court on two issues:
firstly, the conviction of the appellant and secondly, if the
same be upheld his sentence. W would discuss the two issues
sequential ly.

Convi cti on

The subni ssion of Shri Kumar in respect of the non-credibility
of the eye-witnesses relied upon by the Courts below to
establish the guilt of the appellant and reject the statenents
of the appellant and A2 fails to convince us.
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As already noticed by us, PW5 in her evidence has testified in
respect of the appellant assaulting the deceased persons with a
knife, refusing to stop even on intervention and thereafter

running away on his notorbike. PW5's evidence is anply
supported on all aspects by the evidence of PW7, who has
categorically stated that the appellant assaulted the deceased
persons and continued to do so in spite of PM5 s intervention
and thereafter, fled away on his nmotorcycle. The said evidence
of the two eye-witnesses garners further support from the
testinmonies of PW9 and 18 who saw PW5 carrying the child out
of the house and thereafter, the appellant running out with a
knife in his hand and escaping on his notorcycle after
extending threats to them The cross-exam nation of t he
af oresai d witnesses has neither punctured their testinonies nor
elicited sufficient material to reject the prosecution version

Apart fromthe aforesaid, the evidence of the eye-wtnesses
draws strength fromthe evidence of PW-16 and 14 who conducted
the post-nortem of the deceased persons testifying that the
injuries were caused by a knife |like weapon. The sane has been
further corroborated by the evidence of PW19, in respect of
recovery of the knife froma pit of sand at the instance of the
appel I ant .

The testinmony of the two eye-witnesses is natural, convincing
and well corroborated by the evidence of PW 4, 8, 9 and 18 and
the nmedi cal evidence. The two do not seemto have any aninus
agai nst the appellant. There is nothing on record to suggest
any di spute between the two eye-wi tnesses and the appellant or
hint towards bitterness in their relationships so as to suggest
their false testinmony against him Additionally, no such close
alliance of the wtnesses with the deceased persons has
surfaced so as to prove their bias towards the appellant. Thus,
the evidence of the two eye-witnesses is credible and
trustwort hy.

It is true that there is no evidence to establish the genesis
of the incident. The incident has occurred wthin the four
wal | s of the appellant’s house. In a scenario of this nature
the prosecution and the defense version has to be tested on the
touchst one of probabilities and truthful ness. In our considered

view the defense version appears to be unnat ur al and
i mprobable. W say so for the reason that when the appellant
suspected the deceased person’s illicit relationship with A2,

the deceased would not have dared to enter the house of
appellant, with his wife and child and attenpted to rape A2 and
on her resistance threatened to assault her with the knife.
Further, the statenent of appellant that when A2 was shouting
for help, the wife of the deceased and the child continued to
sit outside on the terrace while the appellant intervened to
protect A2 and the deceased assaulted the appellant and on the
intervention in the scuffle the wife and the child received the
fatal injuries. The plea of right to private defence and non-
orchestrated nature of the offence stand vitiated by the
evi dence of PW9 who has testified that A2, imrediately after
the fateful incident has narrated the version of the genesis of
the incident absolutely contrary to the version stated by the
appellant. On this aspect of the matter, we are in consonance
with the concurring observations of the Courts bel ow

In the light of the aforesaid, we are of the considered view
that the prosecution case stands well supported and established
by the evidence of PW 5, 7, 9 and 18 coupled with the evidence
of Doctors, the post-nortemreport and nedical evidence and
does not |eave any roomfor doubt as to the guilt of the
appel l ant. Therefore, in our considered opinion, the Courts
bel ow have not committed any error in convicting the appellant
for the nurder of the three persons under Section 302 of the



I PC and the conviction of the appellant requires to be upheld.

| ssue two: Sentencing

26.

27.

28.

29.
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We are nmindful of the concept of and the caution to be
exercised in classifying "rarest of the rare" cases in the
light of the dictumof this Court in Bachan Singh case and
Macchi Singh case which elucidated upon the few of many
aggravating and the mtigating factors which nust be judicially
wei ghed and balanced while deciding upon t he sentence
proportional to the crine conmtted. In Rammaresh v. State of
Chhattisgarh, (2012) 4 SCC 257 this Court has reflected upon
the af oresaid decisions and collectively listed the principles
| aid down therein and the factors which nust be borne in mnd
by the Court.

It is well settled that awarding of life sentence is the rule,
death is an exception. The principles laid down earlier and
restated in the various decisions of this Court can be broadly
stated that a deliberately planned crine, executed neticul ously
in a diabolic manner, exhibiting inhuman conduct in a ghastly
manner, touching the conscience of everyone and t her eby
di sturbing the noral fiber of society would call for inposition
of capital punishnent in order to ensure that it acts as a
deterrent. (See: Swany Shraddananda (2) v. State of Karnataka,
(2008) 13 SCC 767, Santosh Kumar Satishbhushan Bariyar v. State
of Maharashtra, (2009) 6 SCC 498, Mhd. Farooq Abdul Gafur v.
State of Maharashtra, (2010) 14 SCC 641, Haresh Mbhandas Raj put
v. State of Mharashtra, (2011) 12 SCC 56 and State of
Maharashtra v. Goraksha Ambaji Adsul, (2011) 7 SCC 437).
However, the application of "the rarest of the rare case”
principle is dependent upon and differs fromcase to case.

This Court has consistently held that the nunber of deaths or
the factum of whole fam |y being wi ped off cannot be the sole
criteria for determning whether the case falls into the
category of "rarest of rare". (See: Ageel Ahmad v. State of
U P., (2008) 16 SCC 372, Ram Pal v. State of U P., (2003) 7 SCC
141)

Further, we cannot | oose sight of the fact that brutality also
cannot be the only criterion for deternmning whether a case
falls under the "rarest of rare" categories. In Panchhi v.
State of U.P, this Court has reiterated the said principle and
thereby justified the commutation of sentence from death to
life inprisonnent.

We woul d now revert to the facts of the instant case. The
genesis of crine and the manner of occurrence inside the house
of the appellant remains clouded while the guilt has been
clearly established with the aid of available evidence. The
factum of the crime being pre-ordained and the notive of the
appellant in brutally assaulting the deceased-Sunil Gutpa wth
a knife after having invited himat his house for Ilunch stens
fromhis suspicion on his wife’s fidelity and his abhorrence
for her relationship with the deceased-Sunil Gupta. However,
the sanme notive to nurder the wife of deceased-Sunil Gupta and
their only child does not find favor with the facts of the
case. The farthest possibility and the nmaxi num notivati on which
may be attributed could be the instant urge of the appellant to
silence the two deceased persons who were not only present in
hi s house during the conmission of crine but also witnesses to
it, magni fying the undeni able probabilities of them testifying
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agai nst the appellant |eading to the discovery of his crime and
thus, the inmediate translation of such fear by slaughtering
them and obliterating their evidence against him

I ndeed victinms of the crinme include an innocent child of 5
years and a pregnhant | ady who were assaulted by the appellant
who was then in a position of trust having invited themto his
house for lunch. But this alone would not be sufficient to
place the crime in category of "rarest of the rare" as the
proportion of culpability of the appellant could be separated
for the three victinse into two parts: the deceased and the
pregnant |ady and the young child.

As stated above, on one hand the crine is pre-nediated in
respect of the deceased husband, while on the other, no notive
or pre-orchestration could be culled out for the other two
deceased persons. The two nmurders seemto have translated due
to his sudden realization and extrene fear of being caught for
the murder of the Sunil Gupta and also, to save hinself from
bei ng shunned by the society. Having said so, the brutality

envi saged in the pre-nedi ated nurder of Sunil Gupta alone, in
the light of present facts, does not inspire confidence so as
to place it in the category of "rarest of the rare". Further

the appellant is a young man of about 35 years and neither does
he have any crimnal antecedents nor is it stated that he is or
has been an anti-social elenent. The future possibilities of
his reformal so cannot be ruled out.

In a civilized society - a tooth for a tooth and an eye for an
eye ought not to be the criterion to clothe a case with "rarest
of the rare" jacket and the Courts nust not be propelled by
such notions in a haste resorting to capital punishnent. Cur
crimnal jurisprudence cautions the courts of lawto act wth
utnost responsibility by analyzing the finest strands of the
matter and it is in that perspective a reasonable proportion
has to be naintai ned between the brutality of the crinme and the
puni shnent. It falls squarely wupon the Court to award the
sentence having due regard to the nature of offence such that
neither is the punishment disproportionately severe nor is it
mani festly i nadequate, as either case would not sub-serve the
cause of justice to the society. In jurisprudential terns, an
individual’s right of not to be subjected to cruel, arbitrary
or excessive puni shnent cannot be outweighed by the utilitarian
val ue of that punishment.

We reiterate the observations of this Court in Dagdu and Os.
v. State of Maharashtra, (1977) 3 SCC 68 and Subhash Rankumar
case (supra) that all nurders are inhuman, sone only nore so
than others. The degree of brutality has to be ascertained in
contrast with other cases and the criteria and the tests laid
down in Bachan Singh case (supra) and further streamlined in
Macchi Singh case (supra) wit large upon the Courts the
caution which nust be borne in nmnd while declaring a crine so
revolting and diabolical that it warrants nothing |ess but
capi tal punishnent.

In the contextual facts, we are of the considered view that the
brutality as evinced by the appellant herein would not fal

within the anmbit of the "rarest of the rare" cases so as to
exerci se the discretion of inposing capital punishnent. In the
light of the aforesaid and having regard to the nature of the
of fence and t he met hodol ogy adopted by the appellant, the facts
at hand fail to convince us that the case falls into the



category of "rarest of the rare" to justify the inposition

of

death penalty. Therefore, while recording our concurrence wth

the findings and concl usions of the Courts bel ow as regards t
guilt of the accused under Section 302, we are of t
consi dered opinion that the sentence of death inposed on t
appel l ant be commuted to inprisonment for life.

he
he
he

36. In view of the above, we set aside the judgnent and order
passed by the High Court and conmute the death sentence inposed

on the appellant into |ife sentence.

37. The appeals are disposed of in the aforesaid ternmns.

J.

(H. L. DATTU)

J.

( SUDHANSU JYOTI MJKHOPADHAYA)

J.

(MY. EQBAL)
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| TEM NO. 1- A COURT NO. 4 SECTI ON 1|
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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NGs. . 1566-1567/2013 &
PETI TI ON FOR SPECI AL LEAVE TO APPEAL (Crl.) NGs. 1195-1196/2012

| Gudda @ Dwari kendra | | Appel | ant (s)
Versus |
| State of MP. | .. | Respondent (s)
DATE : 30.09. 2013 These nmatters were called on for

pronouncenent of judgment today.

For Appell ant(s) Ms. Sangeeta Kumar, Adv. (SCLSC)



For

| Court

Respondent ( s) M. M shra Saurab, Adv.

Hon' ble M. Justice H L Dattu pronounced the judgnment of
t he Bench conprising H s Lordship, Hon’ble M. Justice Sudhansu
Jyoti Mikhopadhaya and Hon’ ble M. Justice MY. Egbal.

Leave granted.

The appeals are disposed of in terms of the signed
judgnent. The judgnent and order passed by the High Court is set
aside and the death sentence inposed on the appellant is
commuted into life sentence.

[ Charanjeet Kaur ] | | [ Vinod Kulvi ]

Mast er | |Asstt. Registrar

[ Signed reportable judgnment is placed on the file ]



