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1. Article 32 of the Constitution of India has been invoked by few
emnent retired civil servants highlighting the necessity of various
reforms for preservation of integrity, fearlessness and independence of
civil servants at the Centre and State levels in the country. Prayers
made in this wit petition are based on various reports and reconnendations
made by sever al Commi ttees appoi nted for inproving the public

admi nistration. On the basis of various reports, following reliefs are

sought in the wit petition :-

(1) Issue a wit in the nature of nmandanus or any other appropriate
wit, order or direction requiring the Respondents to create an
"independent" Civil Service Board or Conmi ssion both at the Centre and
the State based on recommendati ons by the Hota Cormittee, 2004 (para
5.09, para 5.11, Main Reconmendations No.38); the 2nd Administrative
Ref or ns Conmi ssion 2008 (10th Report, para 9.8); the statenent adopted
at the Conference of Chief Mnisters on Effective and Responsive
Admi ni stration, 1997

(ii) Issue a wit in the nature of nandanus or any other appropriate
wit, order or direction requiring the respondents to fixed tenure for
civil servants ensuring stability based on recomendations by Jha
Conmi ssion 1986 (para 7.2); Central Staffing Schene, 1996 (para 17.01
para 17.02, para 17.03, para 17.12), the 2nd Adm nistrative Reforns
Conmission (10th Report, para 8.7, para 9.8, para 17.5), Hota
Conmittee Report, 2004 (Main Reconmendations No. 39);

(iii) Issue a wit in the nature of nandanus or any other appropriate
wit, order or direction requiring the respondents to mandate that
every civil servant formally record all such instructions/directions/
orders/suggestions which he/she receives, not only from his/her
adm nistrative superiors but also from political aut horities,
| egi sl ators, commrer ci al and busi ness interests and ot her
persons/ quarters having interest, welding influence or purporting to
represent those in authority based on the principles recognized by
Rule 3(3)(ii)(iii) of the All India Service Conduct Rules, 1968 and as
implicitly recogni zed by the Sant hanam Conmittee Report, 1962 (Section
6, sub-para 33[iii].

2. This Court, considering the inportance of the matter, issued notice
to various State Governnents and the Union Territories so as to ascertain
their views on the various issues raised in this case. WMst of the States
have filed detailed counter affidavits explaining their stand wth regard
to the reliefs prayed for in this wit petition

3. shri K. K. Venugopal, |earned senior counsel appearing for the wit
petitioners, referred elaborately to the above-nentioned reports and
hi ghli ghted the necessity of the creation of a Civil Service Board (for

short 'CSB'), both at the Centre and State level, wth a degree of



i ndependence so that it can nmake recommendations on all transfers and
postings without sacrificing the executive freedom of the Government.
Lear ned seni or counsel pointed out that such CSB shall function in a bare
advi sory capacity and its reconmendations will not inpose any constraint on
the independence of the political authority to effect postings and
transfers, including premature transfers. Learned senior counsel also
hi ghl i ghted the necessity for providing a fixed tenure for civil servants
ensuring stability which is highly necessary for inplenmenting various
programes which will have social and economc inpact on the society.
Learned senior counsel also highlighted the reasons for recoding of
instructions, directions and orders by the civil servants so that they can

function independently and the possibility of arbitrary and illega
deci sions coul d be avoi ded.
4. M. Paras Kuhad, |earned ASG appearing for the Union of India

opposed in principle prayer for setting up of independent CSB at the Centre
and the State levels, which, according to the learned ASG would be
interfering with the governnental functions. Learned ASG also subnitted
that any mechanismw thin the governnmental structure could be thought of,
but invol venent of any person, howsoever high he may be, who is not part of
the Centre or the State Government, would not be advisable, especially in
the absence of any such provision in the Constitution or the laws nade by
Centre and the State Governnents. Learned ASG al so submitted that based
on the 2nd Adnministrative Reforns Conmittee (ARC), a draft Bill entitled
"Civil Services Performance Standards and Accountability Bill, 2010" was
provided incorporating certain recomendations in the above-nentioned
reports. Further, it was pointed out that the draft Cabinet Note for the
introduction of the said Bill in the Parliament is wunder consideration of
the Central Government. Further, it was also subnmitted that for fixing the
m ni mum tenures of cadre post in the Indian Adnministrative Service was
initiated in Novenber, 2006 by the Departnment of Personnel & Training.
Cadre controlling authorities of the Indian Police Service and Indian
Foreign Service were also requested to take necessary followup action for
fixing the mnimumtenures in the cadre post for the Indian Police Service

and | ndi an Forei gn Servi ce. During the process of «consultation, it was
poi nted out that comments of the State Governnments were sought on the
proposal of fixing mninumtenure of posting of [|AS Oficers. 13 State
Governnents agreed with the proposal, while sone States did not agree. The
matt er was further di scussed in t he nmeet i ng with t he Chi ef
Secretary/ Principal Secretaries of the States concerned on 31.5.2007 and
again on 4.7.2008 in Delhi. Notification providing for two years m ni num

tenure for | AS posting having been issued for 13 States/Joint Cadres.
Ref erence was al so made to study report of "Centre for Good Covernance"
Hyderabad and it was stated that the sane is under consideration wth the
Central Governnent. Wth regard to the prayer for recordi ng of
instructions/directions, etc., it was pointed out that the requirenents are
provi ded under the Al India Service Conduct Rules.

5. Learned counsel s appearing for the State Governnents and the Union
Territories have also placed their stand on various reliefs sought for in
this wit petition. Learned Standing counsel appearing for the State of
Uttar Pradesh submitted that the State has already established Givi
Service Boards in ternms of the GCovernment orders dated 24.12.2001 and
19.5.2007, which is nmeant to operate with respect to |AS and Provisiona
Civil Services, Indian Police Services and Provisional Police Services and
for Indian Forest Services and their feeder services. Over and above, the
State has also forrmulated transfer policy dated 15.5.2008. Lear ned
counsel appearing for the State of Maharashtra also nmade reference to the
Mahar ashtra Gover nnent Servants Regul ations of Transfers and Prevention of
Delay in Discharge of Oficial Duties Act, 2005 and subnmitted that the Act
provided for transfer of Governnent servants and prevention of delay in
di scharge of official duties.

6. Reliefs prayed for in this wit petition are based on the Hotta
Conmittee Report, 2004, 2nd Admnistrative Reforns Conmi ssi on (10th
Report), 2008. 2nd Adninistrative Service Commission (15th Report), the
Report of the Conmittee on Prevention of Corruption, Santhanam Committee
Report, etc. We have gone through those reports in detail.

A. CIVIL SERVI CE BOARD ( CSB)
7. The Governnent of India on 3rd February, 2004, appointed the Hota



Conmittee to examine the whole ganut of Civil Service reforns and the terns
of reference of the Conmittee were as follows : -
"(i) Maki ng the Civil Service
. responsive and citizen-friendly;
transparent;
account abl e; and

et hi cal
inits (a) actions and (b) interface with the
peopl e,
(ii) Maki ng the civil service e-governance friendly.
(riti) Putting a premiumon intellectual growth of civil servants

and on upgrading their domain know edge,

(iv) Protecting the civil service agai nst wr ongf ul
pressure exerted by

(a) admnistrative superiors;
(b) political executive;

(c) business interests; and
(d) other vested interests.

(v) Changes, if any necessary, in the wvarious Al India
Services Rules and Central G vil Rules to provide a
statutory cover to the proposed civil service reforns.

(vi) Changes in rul es gover ni ng t he di sciplinary
proceedi ngs against civil servants to decentralize the

process as far as practicable, and to nmake the di sposal of such
proceedi ngs ti me-bound.

(vii) Any other matter that the Conmittee nmay consider relevant
to the subject of civil service reforns."

8. On establishnment of Indian Gvil Services Board, the Hota Committee
made the followi ng reconmendations : -
"5.09 W found that sone States conplied with the recomendations of
the Conference of Chief Mnisters and set up Cvil Servi ces
Boar ds/ Est abl i shnent Boards with Chief Secretary of the State as the
Chai rman and ot her senior officials of the State as Menbers. But the
Boards set up by executive order in different States have failed to
inspire confidence as nore often than not, they have nerely formalized
the wishes of their Chief Mnisters in matters of transfer of
officials. W are firmy of the viewthat a Cvil Services Act has to
be enacted to make the Gvil Services Board / Establishnent Board both
in the States and in the Governnent of India statutory in character.
In the proposed set up in the Governnent of India, the Appointnents
Conmittee of the Cabinet will be the final authority for transfer of
officers under the Central Staffing Scheme. The sane principle of
fixed tenure should apply to senior officers, who are not under the
Central Staffing Schenme, but are working under the Government of I|ndia
for which the Departnmental Mnister in charge is the final authority
for transfer. The Chief Mnister wll be the final authority for
transfer of all Goup 'A officers of State Service and AIS officers
serving in connection with affairs of the State. If a Chief Mnister
does not agree with the recomendations of the Cvil Services Board/
Est abl i shment Board, he will have to record his reasons in witing. An
officer transferred before his normal tenure even under orders of the
Chief Mnister can agitate the matter before a three-nmenber Orbudsman.



The Chairperson of the Orbudsman will be a retired official of proven
honesty and integrity. The other two menbers can be on part-tine basis
fromanong serving officers. In all such premature transfers the
Onbudsman shall send a report to the Governor of the State, who shal
cause it to be laid in an Annual Report before the State Legislature.
The Orbudsman nay al so pay danmages to the officer so transferred to
compensate him for dislocation and nental agony caused due to such
transfer. W are conscious that we are recomending a statutory
barrier to frequent transfer of senior officials but the mtter has
come to such a pass that it requires a statutory renmedy. W also
clarify that the Chief Mnister as the highest political executive has
the final powers to order transfer of an officer before his tenure is
over.

5.10 W are also of the opinion that postings of all Goup 'B
of ficers nust be done by the Head of the Departnent in a State and the
same tenure rule shall be given a statutory backing. W were advised
by sonme witnesses that only the Chief Mnister’'s orders for transfer
shoul d be taken in case of Goup 'A officers / officers of Al India
Services and no Mnister of a State should have any powers to order a
transfer or approve a proposal for transfer of any official either of
any State Service or of the Al India Service. W agree with the view,
as in our opinion owing to reasons of political expediency or even due
to unwhol esone reasons, Mnisters in States often are not able to make
proper use of the power vested in them for transfer of their
departnental officers. If a Mnister has cogent reasons to ask for
transfer of an official before he conpletes his tenure, he wll nove
the Cvil Services Board to be set up under the new CGvil Services Act
and the Cvil Services Board, with its views on report of inquiry by a
designated officer, shall submit the case to the Chief Mnister for
final orders. Thus in a State Governnment, a Mnister’'s proposal for
transfer of any officer of Goup "A/Goup 'B wll be formlly
decided by the Chief Mnister of the State.

5.11 In our opinion, Civil Services Boards nust be set wup in al
States on sinmilar lines as at the Centre. The Central Act should have
a provision to enable the States to adopt the law and make it
applicable in the States, w thout going through the long process of
drafting a new law and getting it passed in the Legislature. The G vi
Services Board in a State - <chaired by the Chief Secretary and
conprising senior officers - shall performthe functions relating to
transfer, enpanel ment, pronotion, and deputation of officers perfornmed
by the Establishment Board of Governnent of |ndial/Special Conmittee of
Secretaries of Government of India, both of which are chaired by the
Cabi net Secretary. Under Article 309 of the Constitution, Parlianent
may al so enact a CGivil Services Act setting up a Cvil Services Board
for the Union Governnent which wll perform the functions being
performed at present by the Establishment Board presided over by the
Cabi net Secretary. The Civil Services Act my also provide for a
Special Conmittee of Secretaries to prepare panel of nanes for
appoi ntment for posts of Additional Secretaries and Secretaries to
Government of India. Under the new Civil Services Act, a Cabinet
M nister/Mnister of State with i ndependent charge in CGovernnent of
India may be given a tine limt to accept/send back proposals for the
Establ i shment Board regarding posti ng of of ficers with hi s
observations. In any particular case, if the Establishment Board after
giving the views of the Mnister in charge its utnobst consideration
does not change its original recommendation, the Cabinet Secretary may
send proposals of the Establishment Board with observations of the
M nister in charge through the Home Mnister, a Menber of the ACC to
the Prime Mnister, who heads the ACC for a final decision

5.12 Inter alia, a Gvil Services Board of a State shall also perform
functions of reconmending officers of Al India Service/Goup Al
service of the State for transfer to different posts under the State
Governnent. It would be expedient before an officer is sought to be



transferred in the public interest when he has not conpleted his
tenure, that an administrative inquiry of a summary nature is held to
ascertain if the transfer is justified as a matter of public policy.

The adninistrative inquiry wll be conducted as expeditiously as
possi ble by a designated officer nomnated by the Civil Services
Board. In appropriate cases, the Civil Services Board nmay al so direct
the officer to proceed on leave on full pay and allowances till the
adm nistrative inquiry is over and a decision is taken regarding his
transfer. The designated officer to conduct the inquiry wll be

ordinarily the Reporting Oficer of the officer sought to be
transferred. The Cvil Services Board on receipt of the report of
inquiry of the designated officer shall advise the Chief Mnister
regarding justification for transfer of the officer in the public
interest before his normal tenure is over. Odinarily the Chief
M nister is expected to agree with the recormendations of the GCivi
Services Board as transfer of an official is a routine admnistrative
matter on which a Gvil Services Board nust have a decisive role. But
if the Chief Mnister does not agree with the G vil Services Board and
orders transfer of an official before his tenure is over, he may have
to record in witing reasons for such transfer. |If the official is
transferred before his tenure w thout adequate justification, he wll
have the right to approach a three nmenber Cvil Service Onbudsman set
up for the purpose.

Recomendat i on 38: In the proposed CGvil Service law, the
hi ghest political executive shall continue to be the final authority
to order transfer of any officer before his tenure is over; but he
will be expected to give due consideration to Report of t he
Adnministrative Inquiry/views of the Gvil Service Board/Establishnment
Board and record reasons on the need for premature transfer of an
officer. It is reiterated that the political executive shall have the
final authority to transfer an officer at any stage in the public
interest. An officer aggrieved by order of premature transfer can
agitate the matter before a three-Menber Onbudsnan, who nmay, where
suitabl e, award nonetary conpensation to the aggrieved officer. The
constitution of the Orbudsman will be the same as the Onbudsman
proposed for the Disputes Redressal Council as at para 6.19 of this
Report. The President/Governor shall receive reports from the
Onbudsman and shall |ay an Annual Report on such transfers on the
table of the Legislature. There should be a suitable provision in the
law to enable States to adopt it and nake it applicable in the States
wi t hout going through the long process of drafting a law and get it

passed in the Legislature. {para 5.03 to
5.10)"
9. The 2nd Administrative Reforms Commission was set up by the

President reflecting the Resolution dated 31st August, 2005 passed by the
Governnent of India. The Conm ssion was set up to suggest neasures to
achi eve a preenptive responsi bl e, accountable, sustainable and effective
adm nistration for the country at all |evels of the government. The tenure
of the Committee was extended fromtime to time and the Conmittee subnmitted
its report in the year 2008. On the question of the setting up of the
i ndependent CSB, the Conmittee has made the foll owi ng recommendati ons

"9.7.1 The Conmi ssi on suggests that an independent ’'Authority’ should
deal with matters of assignment of donains, preparing panels for
posting of officers at the level of SAG and above, fixing tenures for
various posts, deciding on posts which could be advertised for |latera
entry etc. As this Authority would be performng the above-nentioned
crucial tasks, it would be necessary to ensure its independence by
giving it a statutory backing and stipulating that it should be headed
by an em nent person with experience of public affairs to be appointed
by the Prine Mnister in consultation wth the Leader of the
Qpposition in the Lok Sabha. The Authority should have a full tinme
Menber - Secretary of the rank of Secretary to Governnment of India, and
persons of em nence in public life and professionals with acknow edged



contributions to society as Menbers of the Authority. This Authority,
to be naned as the Central CGCvil Services Authority, should be
constituted under the proposed Civil Services Act. As the constitution
of the Central Civil Services Authority under a new |l aw nay take sone
time, the said Authority nmay be constituted, initially, under
executive orders.”

10. Para 9.8.e also refers to the conmposition of the Comittee which

reads as follows :-
"9.8.e. A Central Cvil Services Authority should be constituted under
the proposed Civil Services Bill. The Central Cvil Services Authority
shall be a five-nmenber body consisting of the Chairperson and four
menbers (including the nenber-secretary). The Authority should have a
full time Menber-Secretary of the rank of Secretary to Governnent of
I ndia. The Chairperson and menbers of the Authority should be persons
of emnence in public life and professionals wth acknow edged
contributions to society. The Chairperson and nenbers of the Authority
shal | be appointed by the President on the recomendations of a
Conmittee consisting of the Prime Mnister and the Leader of the
Opposition in the Lok Sabha.

(Expl anation:- \Were the Leader of the Opposition in the Lok Sabha has
not been recogni zed as such, the Leader of the single largest group in
the Opposition in the Lok Sabha shall be deemed to be the Leader of
the Qpposition)."

11. The Second Adnministrative Reforns Conmission Fifteenth Report
(April 2009) has also nmde various suggestions in order to provide
| egislative backing to these neasures, the Commi ssion has recomended
enactment of a Civil Services Law which will cover all personnel holding
civil posts under the Union. The Commi ssion recomended for t he
constitution of a Central G vil Service Authority, anong other things,

whi ch reads as foll ows:

"VIll. Constitution of the Central Civil Services Authority:

i. The Central Governnment shall, by notification in the Oficia
Gazette, constitute a body to be known as the Central Gvi
Services Authority to exercise the powers conferred on, and to
performthe functions assigned to it, under this Act.

ii. The Central Civil Services Authority shall be a five-nenber body
consisting of the Chairperson and four nenbers (including the
menber -secretary). The Authority should have a full tine Menber-
Secretary of the rank of Secretary to Governnent of |India. The
Chai rperson and menbers of the Authority should be persons of
emnence in public life and professionals wth acknow edged
contributions to society. The Chairperson and nenbers of the
Authority shall be appointed by t he Pr esi dent on t he
recomendations of a Conmittee consisting of the Prime M nister
and the Leader of the COpposition in the Lok Sabha.

(Expl anation: - \Were the Leader of the Opposition in the Lok Sabha has
not been recogni zed as such, the Leader of the single |argest group in
the opposition in the Lok Sabha shall be deemed to be the Leader of
the Qpposition).

2.4.2.5 Subsequently, inits Report on "Refurbishing of Personne

Admini stration" (the Tenth Report), the Comnission suggested a
detail ed procedure for placenment of officers at the

m ddl e and top nmanagenent |evels in the Union Government. It calls for



the constitution of a Central Civil Service Authority by Jlaw, which

will be an independent five nenber body consisting of persons of
emnence in public life and pr of essi onal s with acknow edged
contributions to Society. This Authority will be enpowered to dea
with a large nunber of issues concerning civil services such as

assi gnnent of domain to officers, preparing panels for posting at the
| evel s of Joint Secretary and above, fixing tenures for senior
assignnents and such other matters that nmay be referred to it by the
Uni on Governnent. The Commission is of the view that there should be a
simlar Cvil Services law and a State Civil Services Authority for
each State. The mandate and functions of the State Body would largely
coincide with those prescribed under the proposed Union G vil Services
Law. This Authority should deal with issues of appointment and tenure
of higher officials of all ranks in the State Governnments including
the Chief Secretary, Principal Secretaries, Engineer-in-Chiefs and the
Princi pal Chief Conservator of Forests. However, till the tine the
proposed law is enacted and the State GCvil Service Authority is
constituted, reconmendations nade at para 2.14.2.5 above nmay be
i medi ately adopted by all the State Governnents.

2.4.2.6 Recommendati ons:

a) After enactnent of the State Cvil Services Law on the
lines of the proposed Union enactnent, the proposed State Givi
Service Authority shoul d deal with matters concer ni ng
appoi ntment and tenure of senior officers of all ranks in the
State Governnents (including the Chief Secretary, Principa
Secretaries, Engineer-in-Chiefs, ot her Agency Heads and

Princi pal Chief Conservator of Forests).

b) Till the tine that such an Authority is constituted, the
foll owi ng mechani sm nay be adopted for appointnent of the Chief
Secretary and Principal Conservator of Forests in the States:-

There should be a collegiunms to recormend a panel of nanes to
the Chief Mnister/Cabinet for these two posts. For the
post of Chief Secretary, this collegiummy consist of (a)
a Mnister nominated by the Chief Mnister, (b) the Leader
of the Opposition in the State Legislative Assenbly and (c)
the i ncunbent Chief Secretary. For the selection to the
post of Principal Chief Conservator of Forests t he
coll egiuns may consist of (a) The Mnister |In-charge of
Forests, (b) the Ileader of Opposition in the State
Legi sl ative Assenbly and (c) the Chief Secretary.

There should be a fixed tenure of atleast two years for
bot h t hese posts.

The selection for the post of Chief Secretary and Principa
Chi ef Conservator of Forests should be widened to include
all officers above a specified seniority (e.g. 30 years).
Al'l officers with a eniority higher than a prescribed limnmt
should be eligible to be a part of the panel

c) As regards the appointment and tenure of the Director
General of Police, the recommendati ons made by the Conmi ssion in
its Report on "Public Oder"™ at para 5.2.3.7 should be
i mpl enent ed. "

12. We have el aborately referred to the Report of the Hota Comittee,
Report of the 2nd Admini strative Comm ssion, 2008-2009, which highlighted



the necessity of creation of an independent CSB at the Centre as well as
the State |evel
B. FI XED TENURE:
13. Various Conmittees have also recomended and highlighted the
necessity of providing fixed tenure for a civil servant so as to ensure
stability and efficiency of adninistration. The Central Staffing Schene,
1996, highlighted the necessity of a fixed tenure to provide certain degree
of stability to the admi nistration. Reference in this regard nay be made to
paras 17.01, 17.02, 17.03, 17.12 and 17.13 and the sanme are extracted
her ei nbel ow for easy reference
"17.01 The fixed tenure of deputation of posting under the Centra
Governnment is the heart of the Central Staffing Schene. Rotation
between the Centre and the States, Central Mnistries and parent
cadres, and headquarters and the field, provide a certain degree of
pragmati smto policy formul ati on and programe inplenmentation fromthe
Central Mnistries. Based on the experience gained so far, the periods
of tenure at the different |evels have been prescribed as under: -

i  Under Secretary 3 years

ii Deputy Secretary 4 years

iii. Director 5 years

iv. Joint Secretary 5 years

17.02 An officer holding the post of Joint Secretary or equivalent,
when appointed to a post under the Governnment of India at the |evel of
Addi tional Secretary, would have a tenure of 3 years fromthe date of
appoi ntment as Additional Secretary subject to a mninum of 5 years
and maxi nrum of 7 years of conbined tenure as Joint Secretary.
Additional Secretary. Were an officer remains on |leave (either from
the Centre or fromhis Cadre authority or both) on the expiry of his
tenure as Joint Secretary till his appointnent as Addi ti ona
Secretary, the |eave period shall be counted as tenure deputation
Addi tional Secretary 4 years, except for cases covered under the
previ ous headi ng.

Secretary No fixed tenure.

17.03 Every officer shall revert at the end of his tenure as indicated
above on the exact date of his conpleting his tenure. He wll,
however, have a choice to revert to his cadre on the 31st May previous
to the date of the end of his tenure in case personal grounds such as
children’s education etc., necessitate such reversion. No extension
after conpletion of the full tenure would be all owed.

17.12 (a) Oficers of the Indian Foreign Service appointed to posts
under the Central Staffing Schenme would have a tenure of three years.

(b) They shall not normally be relieved, except with the approval of
the appointnents Conmittee of the Cabinet from a Central Staffing
Schene post before their tenure.

17.13 No | ateral shifts of officers from one Mnistry/l)eptt. to
another will normally be considered. However, in the case of Private
Secretary to Mnisters the policy followed would be : -

(a) The redepl oynment of a Private Secretary in the sane

M ni stry/ Departnment as Deputy Secretary or Director is discouraged.



(b) The Private Secretary (to Mnister) who has been enpanel | ed
for holding post of Joint Secretary at the Centre should also not be
considered for relocation in the sane Mnistry/Deptt. and the officer
shoul d be posted to sone other Mnistry/Deptt."

14. The 2nd Admini strative Refornms Conmmi ssion (10th Report) al so speaks
of the sane in paras 8.5.11, 8.5.12, 8.5.14, 8.7 (e)- (g, 9.8(e)-(g) and
17.5(VI11) and the sane are extracted herei nbel ow for easy reference
"8.5.11. There appears to be unanimty on the point that it is
necessary to give a fixed tenure to a civil servant in his/her post.
In fact, the Draft Public Services Bill, 2007 has stipulated in
Cl ause 16(e) that
"The Central CGovernnent shall fix a mnimum tenure for cadre
posts, which may be filled on the basis of nerit, suitability
and experience."

8.5.12 In Cause 22, the Bill enjoins the Cadre Control ling
Aut horities to

"notify within a period of six nonths fromthe conmng into force
of this Act, norms and guidelines for transfers and postings to
mai ntain continuity and predictability in career advancement and
acquisition of necessary skills and experiences as well as
pronotion of good governance. Transfers before the specified
tenure should be for valid reasons to be recorded in witing.
Provided that the nornal tenure of all public servants shall not
be less than two years."

8.5.14 The Commission is of the view that the Central G vil Services
Authority (discussed in detail in Chapter 9) should be <charged wth
the responsibility of fixing the tenure for all civil service posts

under the Union Government. At present, the functions of the Authority
are envi saged as advi sory under the provisions of the Draft Public
Services Bill, 2007. This needs to be changed, and so far as the
fixation of tenure is concerned, it is suggested that the decision of
the Authority should be binding on the Governnment. The Authority
shoul d al so be given the responsibility to nonitor postings and place
before Parliament a periodic evaluation of the actual average tenure
for each post and for the Central Governnent as a whole. Establishnent
of State Civil Service Authorities for the States wth simlar
responsibilities needs to be wurgently taken up by t he State
Governments where tenures are much less stable. The details of the
State Civil Services Authorities would be exanined by the Conmi ssion
inits Report on 'State Admi nistration’.

8.7 (e) - (g) Placenent at M ddl e Managenent Leve

e. The Central Civil Services Authority should be charged with
the responsibility of fixing tenure for all «civil service
positions and this decision of the Authority should be binding
on Government .

f. O ficers fromthe organi zed services should not be given
"non-field assignments in the first 8-10 years of their career

g. State Governnents should take steps to constitute State
Civil Services Authorities on the lines of the Central Cvi
Services Authority.



9.8 (e) - (g) Placenent at Top Managenent Leve

e. A Central Cvil Services Authority should be constituted under the
proposed Civil Services Bill. The Central Civil Services Authority
shall be a five-nmenber body consisting of the Chairperson and four
menbers (including the nenber-secretary). The Authority should have a
full time Menber-Secretary of the rank of Secretary to Covernnment of
I ndia. The Chairperson and menbers of the Authority should be persons
of emnence in public life and professionals wth acknow edged
contributions to society. The Chairperson and nenbers of the Authority
shal | be appointed by the President on the recommendations of a
Conmittee consisting of the Prime Mnister and the Leader of the
Qpposition in the Lok Sabha.

(Expl anation: - \Were the Leader of the Opposition in the Lok Sabha has
not been recogni zed as such, the Leader of the single |argest group in
the Opposition in the Lok Sabha shall be deemed to be the Leader of
the Qpposition).

f. The Central G vil Services Authority should deal with matters of
assignnent of domains to officers, preparing panels for posting of
officers at the level of Joint Secretary and above, fixing tenures for
seni or posts, deciding on posts which could be advertised for latera
entry and such other matters that may be referred to it by the

Gover nnent .
g. A simlar procedure should be adopted for filling up vacancies at
SAG | evel and higher in the central police agencies. For exanple, in

the Central Para-MIlitary Forces the senior positions should be opened
to conpetition fromofficers of the CPMrs, IPS and the Arnmed Forces
(including those completing their Short Service Conmi ssi ons) .
Simlarly for the intelligence agencies officers fromthe arned forces
as well as the CPCs with experience in the field of intelligence
shoul d be considered for postings at higher levels in the intelligence

agenci es.
17.5 Reconmendat i ons
"Anew Civil Services Bill my be drafted. The following salient

features may be included in the proposed Bill

VI, Fi xation of Tenures : Al senior posts should have a
specified tenure. The task of fixing tenures for various posts may
al so be assigned to this independent agency - Central Civil Services
Authority."

15. The 2nd Administrative Reforns Conmi ssion (15th Report), 2009 also

speaks of the same in paras 2.4.1.2 and 2.4.2.4 and the sanme is extracted
bel ow for ready reference: -
"2.4.1.2 In order to provide |legislative backing to these neasures,
t he Commi ssion has recommended enactnment of a Civil Services Law which
will cover all personnel holding civil posts under the Union. As
recomended at paragraph 17.5 of this Report, the proposed | aw has the
followi ng salient features



16.

V. Fixation of Tenure. Al senior psots should have a specified
tenure. The task of fixing tenures for various posts nmay also be

assigned to this independent agency - Central Cvil Servi ces
Aut hority".

[..... ]

I X Functions of the Central Civil Services Authority. The

Cbhtral Aut hority shall discharge the follow ng functions

Vi . Fix the tenure for posts at the ’'Senior Managenent Level
in Governnment of India.

2.4.2.4 For appointnents to the posts of the Chief Secretary and the
Princi pal Conservator of Forest, the Commission comunicated the
followi ng interimsuggestions to the Governnment in Decenber 2007: -

i) There should be a collegiumto recomend a panel of nanmes to the
Chief Mnister/ Cabinet for these two posts. For the post of Chief
Secretary, this collegiuns may consist of

a) a Mnister nomnated by the Chief Mnister,
b) the Leader of the Qpposition in the State Legislative Assenbly and
(c) the i ncunbent Chief Secretary. For the selection to the

post of Principal Chief Conservator of Forests the collegiuns
may consi st of

a) The Mnister In-charge of Forests,

(b) the | eader of Opposition in the State Legislative
Assenbly and

(c) the Chief Secretary.

ii) There should be a fixed tenure of two years for both these
post s.

iii) The selection for the post of Chief Secretary and Principa
Chi ef Conservator of Forests should be wi dened to include all officers
above a specified seniority (e.g. 30 vyears). Al officers wth

seniority higher than a prescribed limt should be eligible to be a
part of the panel."

The Hota Conmittee Report, 2004 also highlights the same as its

mai n Recommendati on No. 39 which reads as follows : -



"(39). The proposed conprehensive law on the Cvil Services
shall incorporate, inter alia, a Code of Ethics and a statutory
mninmumtenure in a post to an officer. Under the proposed law, if an
officer is sought to be transferred before his tenure, there would be
an expeditious adninistrative inquiry by a designated senior officer
to be earmarked for this purpose. This can be dispensed wth if the
transfer is on pronotion/deputation/foreign training. In all other
cases, the Report of Inquiry with the views of the Civil Service
Boar d/ Est abl i shnent Board would be put up to the Chief Mnister if
of ficer of the All India Services Service/other civil services work in
the States, or the Appointnents Committee of the Cabinet if the

of ficers work under the Central Staffing Schene. For the officers of
the other Central Services working in Mnistries/Departnents but not
under the Central Staffing Scheme, the new law will prescribe tenure

with a provision for admnistrative inquiry before an officer is
sought to be transferred except on specified grounds."”

C. RECORDI NG OF | NSTRUCTI ONS AND DI RECTI ONS

17. Petitioners have highlighted the serious predicant on which the
civil servants are placed when they are asked to inplenent governmenta
decisions, on oral directions, suggestions, instructions etc. Mch of the
deterioration of the standards of probity and accountability, according to
the Petitioners, can be traced to practice of issuing and acting on verba
instructions or oral orders which are not recorded. This issue was
addressed by the Sant hanam Committee way back in 1962. Paragraphs 6.20 and
6.21 deal with those aspects, which are given bel ow for easy reference

"6.20. W have al ready nentioned the existence of "contactmen’ and
"touts’. CObviously these do not include genuine representatives of
commercial and industrial firms. In this regard our reconmendations
are : -

i) No official should have any dealings with a person claining to
act on behalf of a business or industrial house or an
i ndividual, unless he is properly accredited, and is approved by
the Department, etc. concerned. Such a procedure will keep out
persons wth unsavoury antecedents or reputation. There should,
of course, be no restriction on the proprietor or nanager etc.
of the firm or the appl i cant hi nsel f appr oachi ng t he
authorities.

ii) Even the accredited representatives should not be allowed to see
officers below a specified |l evel - the level being specified in
each organi zation after taking into consideration the functions
of the organi zations, the volune and nature of the work to be

attended to, and the structure of the organization. However
care should be taken to linit pernissible contacts to levels at
whi ch the chances of corruption are considered to be small. This

woul d often mean that no contact would be permtted at the | eve
of subordinate officers

iii) There should be sone system of keeping sone sort of record of
all interviews granted to accredited representatives.

iv) There should be a fairly senior officer designated in each
Department to which an applicant etc., may go if his case is
bei ng unreasonably del ayed.

It is necessary that a proper procedure should be devised in
consultation with the Central Vigilance Commi ssion for accrediting and
approval by the departnent. Before granting approval the antecedents
of the person proposed to be accredited should, if possible, be
verified. In any case no person who is not definitely enployed by an
est abli shed undertaking who will be responsible for his contact and



actions shoul d be approved.

6.21. It is also desirable that officers belonging to prescribed
categories who have to deal with these representatives should maintain
a regular diary of all interviews and discussions with the registered

representatives whether it takes place in the office or at hone. The
general practice should be that such interviews should be in the
office and if it takes place at honme, reasons should be recorded. Any
busi ness or discussion which is not so recorded shoul d be deened to be
i rregul ar conduct, of which serious notice should be taken by the
superi ors.

18. Further, we also notice the All India Services (Conduct) Rules,
1968, which also states that the directions of the officials superior shal
ordinarily be in witing. Rule 3(3) of the above-nentioned Rules reads as
follows : -

3(3) (i) No nenber of the Service shall, in the performance of his
official duties, or in the exercise of powers conferred on him act
ot herwi se

than in his own best judgnment to be true and correct except when he is
acting under the direction of his official superior.

(ii) The direction of the official superior shall ordinarily be in
witing. Where the issue of oral direction becones unavoidable, the
of ficial superior shall confirmit in witing inmediately thereafter

(iii) A menber of the Service who has received oral direction fromhis
of ficial superior shall seek confirmation of the sane in witing, as
early as possible and in such case, it shall be the duty of the
of ficial superior to confirmthe direction in witing.

Expl anation |- A nmenber of the Service who habitually fails to perform
a task assigned to himwithin the time set for the purpose and wth
the quality of performance expected of him shall be deenmed to be

| acking in devotion to duty within the nmeaning of the sub-rule (1);

Expl anation Il - Nothing in clause (i) of sub-rule (3) shall be
construed as enpowering a Gover nnent servant to evade his
responsibilities by seeking instructions from or approval of, a
superior officer or authority when such instructions are not necessary
under the scheme of distribution of powers and responsibilities.”

19. We, in this respect, point out that the response of certain States
and Union Territories in the matter of creation of an independent CSB

fixed tenure of civil servants and recording of directions, are neither
consi stent nor positive. But generally, they have welconed the suggestion
for fixation of tenure subject to the rider that in certain exceptiona

circunst ances, the State Governments should have the power to transfer a
person prenaturely before conpletion of the tenure. Few States have
wel comed the suggestion that every Civil Servant should record all the
instructions and directions received.

20. Union and the State Governnents apprehend that <creation of an
i ndependent CSB or institutional arrangenent for regulating transfers and
postings of officers would be an intrusion into the executive function of
the Centre and State Governnents headed by the political executives, who
are directly responsible to the people. Further, they have also taken up a
stand that the said arrangenent would lead to a dual Iline of control



creating conplexities in managing admnistrative functions and affecting

efficiency of civil servants. Wth regard to frequent transfers of
officers, they have taken up the stand that there is already a clear cut
policy that except in cases of pronotion, in the interest of wrk and
adm nistrative reasons, transfer and posting wll be done only after

compl etion of three years of tenure. Few States have issued directions, to
get witten directions in case of oral directions of Superior Oficers in
line with Rule 3(3)(ii)-(iii) of Al India Services (Conduct) Rules, 1968.

21. Chapter XIV of the Constitution of India deals with services under
the Union and the States. Article 309 deals wth the recruitment and
conditions of service of persons serving the Union or the State, which
expressly made subject to the other provision of the Constitution of |India,
In terms of Article 309 appropriate Legislature, Parliament or the State
Legislature is enpowered to legislate, to regulate the recruitnent and
conditions of service of persons appointed to public services and post them
in connection with the affairs of the Union or of any State. In ternms of
the proviso to Article 309, nunber of rules have been made from time to
time by the Union and the State Governments and they govern and regulate
the public services in India. Article 310 of the Constitution provides for
all menbers of the civil services of the Union and All India Services to be
held in civil post at the pleasure of the President and all menbers of the
civil services of the State at the pleasure of the Governor of the State.
Article 311 provides certain safeguards regarding disnissal, renmoval or
reduction in rank of persons enployed in civil capacity. Article 312
provi des constitution of AlIl India Services. Articles 318 to 333 deal wth
the Union Public Service Commission (UPSC) and State Public Service
Conmi ssions (PSC). Article 320 stipulates that it shall be the duty of the
Union and the State PSCs to conduct the examninations for appointnment to the
services of the Union and services of the State, respectively.

22. UPSC or the State PSCs are to be consulted in all nmatters relating
to the nethod of recruitnent to civil services and on the principles to be
followed in nmaking appointnents to civil services and posts and in nmaking
pronotions and transfers fromone service to another. O late, the UPSCs
and PSCs are being denuded of their powers of consultation while making
pronotions and transfer fromone service to another. Article 323 lays down
that it shall be the duty of the UPSC to present annually to the President
a report of the work done by the Comm ssion and on receipt of such report
the President shall cause a copy thereof together wth the nenorandum
expl aining as regard the cases, if any, where advice of the Commission was
not accepted, the reasons for such non-acceptance, to be laid before the
House of Parliament. Sinilar provision also exists for the State PSCs.
Article 323A authorizes Parlianent to set up adnmnistrative tribunals
regarding disputes with regard to recruitnent and conditions of service,
appointed to public services. Parlianment in exercise of its powers under
Article 309 enacted the Al India Service Act, 1951, which authorizes Union
Government in consultation with the State CGovernments, to make rules for

the regul ations of conditions of service of persons appointed to Al India
Servi ces
23. Part V of the Constitution deals with the Union. Article 53 states

that the executive power of the Union shall be vested in the President and
shal |l be exercised by himeither directly or through officers subordinate
to himin accordance with this Constitution. Article 154 of Chapter VI of
the Constitution states that the executive power of the State shall be
vested with the Governor and shall be exercisable by himeither directly or
through officers subordinate to himin accordance with the Constitution

Article 73 of the Constitution states that subject to the provisions of the
Constitution executive power of the Union shall extend to matters wth
respect to which Parlianent has power to nake laws and to the exercise of
such rights, authority and jurisdiction, as exercisable by the Governnent
of India by virtue of any treaty or any agreenent. Article 163 of the
Constitution states that there shall be a Council of Mnisters, the Chief
M nister as the head to aid and advice the Governor in exercise of his
functions, except in so far as he is by or under this Constitution required
to exercise his functions or any of themw th his discretion.



24. The above are the constitutional provisions which generally dea
with the power of the executive. The principles governing the roles and
responsibilities of political executive and civil servants, are therefore,
constitutionally defined and also based on the basis of various rules
franed by the President and Governor for the conduct of business in the
Governnment. Mnisters are responsible to the people in a denocracy because
they are the elected representatives of the Parlianent as well as the
General State Assenbly. G vil servants have to be accountable, of course
to their political executive but they have to function under t he
Constitution, consequently they are also accountable to the people of this
country.

25. Paragraph 15.1.3 of the report of the 2nd Adnministrative Reforns
Conmittee (2008) reads as follows:
"A healthy working relationship between Mnisters and civi

servants is critical for good governance. While the principles
governing the roles and responsibilities of Mnisters and civi
servants are well defined in political theory, in the actua

working of this relationship this division of responsibility
becones blurred with both sides often encroaching upon the other’s
sphere of responsibility. In any denocracy, M ni sters are
responsible to the people through Parlianent and therefore the
civil servants have to be accountable to the Mnister. However, an
inmpartial civil service is responsible not only to the governnent
of the day but to the Constitution of the land to which they have
taken an oath of |oyalty. At the sane time, inplenenting the
policies of the duly elected government is a core function of civi
servants. That is why the division of responsibility between the
civil servants and mnisters needs to be nore clearly defined. A
framework in which responsibility and accountability is wel
defined woul d be useful ."

26. Cvil servants, as already indicated, have to function in
accordance with the Constitution and the |aws nade by the Parlianent. In
the present political scenario, the role of civil servants has becone very
compl ex and onerous. Oten they have to take decisions which will have far

reachi ng consequences in the econonic and technological fields. Thei r
deci sions nmust be transparent and nust be in public interest. They should
be fully accountable to the comunity they serve. Many of t he

recomendati ons nade by the Hota Conmittee, various reports of the 2nd
Admi ni strative Reforns Comm ssion, 2008 and Sant hanam Conmittee Report have
hi gh-1ighted various |lacunae in the present systemwhich calls for serious
attention by the political executive as well as the |aw nakers.

27. We find it, however, difficult to give a positive direction to
constitute an independent CSB at the Centre and State Level, without
executive control, which Hota Committee has recommended to be statutory in
nature, that too, conprising of persons from outside the Government.
Petitioners placed considerable reliance on the judgnent of this Court in
Prakash Singh and Gthers v. Union of India (2006) 8 SCC 1 and urged that
simlar directions be given to insulate, to at |east sone extent, the civi

servants from political/executive i nterference. Retired per sons
howsoever eninent they nay be, shall not guide the transfers and postings,
di sciplinary action, suspension, reinstatement, etc. of civil servants,

unl ess supported by | aw enacted by the Parlianment or the State Legislature.

28. CSB, consisting of high ranking in service officers, who are
experts in their respective fields, wth the Cabinet Secretary at the
Centre and Chief Secretary at the State level, could be a better
alternative (till the Parliament enacts a law), to guide and advise the

State Governnent on all service matters, especially on transfers, postings
and disciplinary action, etc., though their views also could be overruled,
by the political executive, but by recording reasons, which would ensure
good governance, t ranspar ency and accountability in gover nnent al
functions. Parliament can al so under Article 309 of the Constitution enact
a Cvil Service Act, setting up a CSB, which can guide and advice the
political executive transfer and postings, disciplinary action, etc. CSB



consisting of experts in various fields |I|ike admnistration, managenent,
sci ence, technology, could bring in nore professionalism expertise and
efficiency in governnental functioning.

29. W, therefore, direct the Centre, State Governnents and the Union
Territories to constitute such Boards with high ranking serving officers,
who are specialists in their respective fields, within a period of three
months, if not already constituted, till the Parlianent brings in a proper
| egislation in setting up CSB

30. We notice, at present the civil servants are not having stability
of tenure, particularly in the State Governnents where transfers and
postings are made frequently, at the whims and fancies of the executive
head for political and other considerations and not in public interest.
The necessity of mninumtenure has been endorsed and inplenented by the
Uni on Governnent. In fact, we notice, alnpbst 13 States have accepted the
necessity of a mninmumtenure for civil servants. Fi xed mninmm tenure
woul d not only enable the civil servants to achieve their professiona
targets, but also help themto function as effective instruments of public
policy. Repeated shuffling/transfer of the officers is deleterious to good
gover nance. M ni mum assured service tenure ensures efficient service
delivery and al so increased efficiency. They can also prioritize various
social and econonic neasures intended to inplenent for the poor and
mar gi nal i zed sections of the society.

31. We, therefore, direct the Union State Governnents and Union
Territories to issue appropriate directions to secure providing of mninum
tenure of service to various <civil servants, wthin a period of three
nont hs.

32. W have extensively referred to the recomendations of the Hota
Conmittee, 2004 and Santhanam Comrmittee Report and those reports have
highlighted the necessity of recording instructions and directions by
public servants. W notice that nuch of the deterioration of the standards
of probity and accountability with the <civil servants is due to the
political influence or persons purporting to represent those who are in
authority. Santhanam Committee on Prevention of Corruption, 1962 has
recommended that there should be a system of keeping some sort of records
in such situations. Rule 3(3)(iii) of the Al India Service Rules
specifically requires that all orders from superior of ficers shal
ordinarily be in witing. Were in exceptional circunstances, action has
to be taken on the basis of oral directions, it 1is nandatory for the
of ficer superior to confirmthe same in witing. The civil servant, in
turn, who has received such information, is required to seek confirmtion
of the directions in witing as early as possible and it is the duty of the
of ficer superior to confirmthe direction in witing.

33. W are of the viewthat the civil servants cannot function on the
basis of verbal or oral instructions, orders, suggestions, proposals, etc.
and they nust also be protected against wongful and arbitrary pressure
exerted by the administrative superiors, political executive, business and
other vested interests. Further, civil servants shall also not have any
vested interests. Resultantly, there nmust be sone records to denonstrate
how the civil servant has acted, if the decision is not his, but if he is

acting on the oral directions, instructions, he should record such
directions in the file. If the civil servant is acting on oral directions
or dictation of anybody, he will be taking a risk, because he cannot |ater
take up the stand, the decision was in fact not his own. Recordi ng of
i nstructions, directions is, t her ef or e, necessary for fixing

responsibility and ensure accountability in the functioning of civi
servants and to uphold institutional integrity.
RTI Act and G vil Servants

34. Denocracy requires an inforned citizenry and transparency of
information. Right to Information Act, 2005 (RTlI Act) recognizes the right
of the citizen to secure access to information under the control of public
authority, in order to promote transparency and accountability in the
wor ki ng of every public authority. Section 3 of the Act confers right to
information to all citizens and a correspondi ng obligation under Section 4



on every public authority to maintain the records so that the information
sought for can be provided. Oal and verbal instructions, if not recorded,
could not be provided. By acting on oral directions, not recording the
same, the rights guaranteed to the citizens under the Right to Information
Act, could be defeated. The practice of giving oral directions/instructions
by the administrative superiors, political executive etc. would defeat the
obj ect and purpose of RTI Act and would give room for favoritism and
corruption.

35. W, therefore, direct all the State Governnents and Uni on
Territories to issue directions like Rule 3(3) of the Al India Services
(Conduct) Rules, 1968, in their respective States and Union Territories
which will be carried out within three nonths fromtoday.

36. The Wit Petitions are, accordingly, disposed of wth the above
directions.

(K. S. Radhakri shnan)
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UPON hearing counsel the Court nade the foll ow ng
ORDER

Hon’ble M. Justice K. S. Radhakrishnan pronounced the
judgnent of the Bench comprising His Lordship and Hon’ble M.
Justice Pinaki Chandra Ghose.
Application for intervention is dism ssed.
The wit petitions are disposed of in terns of the signed
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