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1. The appel |l ants, Santosh Manohar Chavan, Amit Ashok Shinde, Yogesh
Madhukar Chavan and Mahesh Dhanaji Shinde who were tried as accused Nos. 1,
2, 3 and 6 (hereinafter referred to as A-1, A2, A-3 and A-6) in Sessions
Case Nos. 3/2005, 4/2005 and 5/2005 have assailed the inmpugned conmmon
judgnent and order of the High Court of Bonbay dated 17.10.2011 whereby
their conviction in Sessions Case Nos. 3/2005 and 5/2005, inter alia, under
Section 302/ 120B of the IPC and for offences under the Arms Act have been
uphel d by the High Court. The death penalty inposed on the appellants by
the |l earned Trial Judge has been confirmed by the Hi gh Court by the order
under appeal apart fromthe punishnment inposed under different Sections of
the Penal Code as well as the Arns Act. Insofar as Sessions Case No.
4/ 2005 is concerned, the learned Trial Judge had acquitted accused 1, 2 and
3 of the offence under Section 302/120B IPC. 1In the appeal by the State,
the Hi gh Court has reversed the acquittal and convicted the aforesaid three
accused of the aforesaid offence and has sentenced themto wundergo Rl for
life. The accused No. 6, i.e., appellant Mahesh Dhanaji Shinde is not an
accused in Sessions Case No. 4/2005. It is the conmon order of the High
Court rendered in the aforesaid cases convicting and sentencing the accused-
appel l ants, as aforenmentioned, which has been challenged in the present
appeals. It may also be nentioned at the outset that in all the cases the
accused- appel I ants have been exonerated of the charge under Section 364A of
the I PC by the order under appeal

2. The case of the prosecution in short is that on 20.12.2003 the
Superintendent of Police, Sindhudurg received anonynmous letters and phone
calls to the effect that sone unidentified dead bodies were |ying dunped on
the hillocks of village Nandos, Taluk Malvan, District Sindhudurg. A
search operation was organised on the very day i.e. 20.12.2003 in the
course of which 7 dead bodies were recovered. Two nore dead bodies were
recovered on the next day i.e. 21.12.2003 and one dead body was recovered
on 29.12.2003. Alongwith the dead bodies, articles like «clothes, trouser
hooks, broken brief case etc. alongwith two bl ood stained diaries were also

recover ed. Though all the dead bodies were sent for post - nort em
exam nation the high level of deconposition rendered any post-autopsy
opi ni on inpossible. The dead bodies were therefore sent to Medica

Col l ege, Mraj and a team of doctors was constituted who perforned forensic
chemical tests on the dead bodies. Sone of the organs fromthe dead bodies
were sent to the Centre for DNA Fingerprinting and Diagnostics, Hyderabad
(CDFD) for DNA test and the skulls sent to the Forensic Laboratory, Kalina,
Bonbay for super-inposition tests.

3. In the two diaries recovered by the police fromthe spot some nanes
and addresses were found. It is from these persons that the nanmes and
particulars of the persons to whom the diaries belonged coul d be



ascertained. Having traced the initial identity of some of the deceased in
the above manner, enquiries fromsuch friends and relatives revealed the
nanes and identities of other persons who were in the conpany of the
deceased persons. Information lodged in different police stations wth
regard to nissing persons around the relevant time were collected and co-
related. The opinion of handwiting experts were obtained which showed
that the diaries belonged to one Dada Saheb Chavan and Kerubhai Mali
Bl ood sanples of the relatives were sent to the CDFD, Hyderabad for DNA
test. Some of the dead bodies were also identified by the relatives and
friends of the deceased on the basis of articles recovered from the spot
which were seized in the course of the investigation. The investigation
which proceeded on the aforesaid lines, prim facie indicated the
i nvol venent of the accused-appellants. Accordingly, accused Sant osh
Manohar Chavan (A-1) was arrested on 22.12.2003 and from the information
obt ai ned during the course of his interrogation, accused Nos. 2 to 7 were
arrested. The disclosures nade by the accused led to recovery of gold
articles, bank passhooks etc. from the house of A7 as wel | as
incrimnating weapons like iron rods, cut bars of guns, one nuzzle |oader
gun etc. Test Identification Parade was held where A-1, A2 and A-3 were
identified by witnesses. The assets acquired by the aforesaid persons
around that tine including notor bikes, a Tata Sumpb jeep etc. were seized
al ongwi th bank statenments of the accused, their wves and relatives. The
bank statenents reveal ed that cash deposits well beyond the income of the
accused were made around the tinme of the incidents. The accounts also
showed purchase of Tata Sunb by A-1 at a cost of Rs. 2.6 Ilakhs on
24.08. 2003 and purchase of nmotorcycles by A-2 and A-3 on 20.11.2003 and
25.11. 2003 respectively.

4, According to the prosecution, investigation further disclosed that
A-1 Sant osh Manohar Chavan who plled an auto rickshaw in Minbai clained
super natural powers to bring about "nmoney showers" i.e. to multiply cash
money. According to the prosecution while A-2 was a LIC agent, A-3 was
enployed in a private institution and A-6 was running a ration shop. Al

the aforesaid accused used to spread and circulate anobngst innocent and
unsuspecting persons the nmagical powers clained by AL to nultiply noney by
creating "nmoney showers". They would ask the victinms to cone to Malvan with
currency notes of higher denoninations alongwith enpty gunny sacks
(ostensibly to collect the proceeds of the nmoney shower). In Mlvan they
were put up in |lodges and hotels. Fromthose | odges and hotels the victins
woul d be ferried to the Nandos plateau by auto rickshaw. The vehicle wll
halt near the village Panchayat Office fromwhere the victins were asked to
travel by foot to the plateau. The prosecution alleged that the accused
ensured that the victins did not bring their own vehicles to Milvan and
that they did not |eave any personal effects in the hotel or |odge. Al
this was done to avoid any trace of the victins. The registers of |odges
and hotels where the deceased persons and sone of the accused had,
according to the prosecution, stayed on different dates during the relevant
period were also seized in the course of investigation

5. According to the prosecution, the investigations carried out had
al so reveal ed that one Shankar Sarage and one Henmant Thakre were done to
death by the accused persons on 24.9.2003. Dead bodies nunmber 1 and 10
(DB-1 and DB-10) were clainmed to be of the aforesaid two persons who,
according to the prosecution, were killed on 24.9.2003. The accused were
charged of the offence of kidnapping and nurder of the aforesaid two
persons and were put to trial in the proceeding registered as Sessions Case
No. 4/2005. On the basis of the report of the forensic team of the Mraj
Medi cal Coll ege the prosecution alleged that the aforesaid two persons were
killed by gun shots, swords, rods and revolver and that they have been
robbed of a sumof Rs. 1,55,000/-. Wile the Trial Court acquitted the
accused A-1, A-2 and A-3 on the ground that the dead bodies DB-1 and DB-10
could not be identified to be that of deceased Shankar Sarage and Henmant
Thakre, the High Court reversed the said finding insofar as deceased
Shankar Sarage is concerned and held accused 1, 2 and 3 to be gquilty of
mur der of Shankar Sarage. They have been accordingly sentenced to undergo
R for life.

6. The prosecution had further alleged that the second incident
involved four persons i.e. Vijaysinha Dude, Dadasaheb Chavan, Sanjay



Garware and Vinayak Pisal and that the same had occurred on 30.10.2003.
It is the further case of the prosecution that Dead Bodies i.e. DB-2, DB-3,
DB-4 and DB-5 were that of the four deceased persons nentioned above who
were killed and robbed of Rs. 3,10,000/-. Such identification was clained
on the basis of super-inposition tests carried out at the Forensic
Laboratory, Kalina, Bonbay. Sessions Case No. 5/2005 was registered in
respect of the said incident wherein the accused A-1, A-2, A-3 and A-6 were
tried and convicted under Section 302/120B I PC and ot her provisions of the
Code as well as under different provisions of the Arms Act. They have been
awarded the death sentence by the learned Trial Court which has been
confirnmed by the High Court by the order under challenge in the present
appeal s.

7. The prosecution has further alleged that the third incident
occurred on 14.11.2003 and involved four persons of a famly who were
identified to be Kerubhai Mali, Anita Mali, Sanjay Mali and Rajesh Mali.
On the basis of the report of DNA analysis, the prosecution alleged that
dead bodies DB-8, DB-7, DB-6 and DB-9, respectively, belonged to the
af oresai d persons in seriatimand that they had been killed and robbed of
Rs. 3,10,000/-. Sessions Case No. 3/2005 was regi stered agai nst accused A-
1, A-2, A3 and A-6 in respect of the incident in question. Al the four
accused persons have been convicted by the |earned Trial Court inter alia
under Section 302/120B | PC and other provisions of the Code as well as
different provisions of the Arns Act and have been sentenced, inter alia,
to death. The conviction and sentence has been mintained by the High
Court.

8. Though separate chargesheets in respect of the three incidents of
all eged nmurder on the three different dates were filed in Court and
separate sessions cases were registered wherein separate charges had been
franed agai nst the accused persons, evidence in all the cases was led in
the trial of Sessions Case No. 3/2005.

9. 128 witnesses including 38 panch witnesses; 22 persons acquainted
with the accused and the victinms; 9 relatives of the victinms; 13 nedical
officers; 5 witnesses connected with the nobile phone calls nmade by the
accused; 29 police witnesses; two executive magistrates; 5 bank officers
and 5 DNA experts, super-inposition experts, handwiting experts and
bal listic experts were exam ned by the prosecution. The accused persons
denied their involvenent in any of the offences alleged against them but
did not adduce any evidence.

10. A broad overview of the core evidence brought by the prosecution to
bring home the charges agai nst the accused may now be nade.

On the basis of the report of the Forensic Expert Conmmttee (Exhibit
419) proved by PW76, Dr. Anil Jinturkar, the prosecution has tried to
prove that the death of all the 10 deceased (DB-1 to DB-10) was homicida
in nature. The findings of the forensic tests, as deposed to by PW76, may
be set out bel ow -

DB 1 was of a hunman nmal e aged between 25 to 45 years. Tine of death
was 6 nonths prior to examination. Probable cause of death was opined
as single hole firearminjury to the thorosic region, although the
exit wound was not found. Oher injuries to the mandible and
verterbrae were caused by a hard, blunt object. Although t he
appearance of these injuries were simlar to those caused by iron
bars, PW76 could not affirmthat iron bars alone caused the injuries
due to the non-availability of brain matter. Analysis of brain and
brain matter would reflect the inpact of blows froman iron bar, in
t he absence of which, PW76 could not rule out the possibility of the
injuries due to fall.

DB 2 was of human mal e aged between 25 to 45 years and the person died

6 nonths before the exanmination. He stated that all injuries expect
the gnawi ng marks were ante nortem & the probabl e cause of death was
the head injuries resulting into the fracture of the skull & these

injuries could have been caused by a sharp cutting object.



DB 3 was of human nal e aged between 25 to 45 years and the person died

6 nonths before the exanmination. He stated that all injuries were
found ante nortem & the probabl e cause of death was fire arminjury to
chest & fracture of skull leading to head injury. Two injuries of

circular holes on posterior parts were caused by fire arm & rest of
the injuries by hard & blunt object.

DB 4 was of human nal e aged between 25 to 45 years and the person died

6 nonths before the exami nation. He stated that all injuries expect
the gnawi ng marks were found ante nortem & the probabl e cause of death
was the head injury due to fracture of the skull bone wth blunt

thorosic trauma associated with nultiple ante nortemfracture. It was
stated that all ante nmorteminjuries could be caused by hard & blunt
obj ect .

DB 5 was of human mal e aged between 25 to 45 years and the person died

6 nonths before the exanination. He stated that all injuries could
have been caused by hard & blunt object & the cause of death was head
injury due to fracture of skull bone wth blunt thorosic traum

associated with nmultiple ante nortemfracture.

DB 6 was of human mal e aged between 12 to 18 years and the person died
6 nonths before the exanination. An ante nortem injury of [linear
fracture over the left aspect of frontal bone was found & two post
morteminjuries of broken styloid processes (points of attachnent
for muscles) & gnawing marks at left & right hands were found. The
cause of death was stated to be head injury as a result of |Iinear
fracture of bone of left side.

DB 7 was of human feral e aged between 25 to 45 years & could have died
6 months before the exami nation. All the injuries found were ante
mortem & the probabl e cause of death was fire arminjuries to abdonen
and pelvis with evidence of nmultiple fracture of skull |eading to head
injury.

DB 8 was of human nal e aged between 25 to 45 years & could have died 6
nmont hs before the exanmination. Al injuries of fracture of right
frontal bone were found ante nortem caused probably by a hard & blunt
object & sone gnawing injuries were found post-nortem The probable
cause of death was stated to be head injury resulting into fracture of
vault & anterior cranial fossa at the base of the skull.

DB 9 was of human nal e aged between 18 to 20 years & could have died 6
mont hs before the exami nation. Al injuries were found ante nortem &
were caused by hard & blunt object. The cause of injury was stated to
be head injury resulting into depressed conmmuni cated fracture of skul
bone.

DB 10 was of human mal e aged between 25 to 45 years & could have died
6 nont hs before the exanination. He opined that like DB 1 and 3, DB 10
had al so suffered fire arminjuries, but he could not opine as to what
type of fire armwas used in as nuch as it was a shot gun or rifle,
but at the same time it was noticed that no exit wound was found on
t he skel et on.

11. The prosecution has laid evidence to show that bl ood sanples of the
relatives of sone of the deceased persons were collected as per prescribed
gui del i nes and al ongwi th some parts of the organs of the deceased were sent
to the CDFD at Hyderabad for DNA analysis. The report of Dr. S. Pandurang
Prasad, Senior Technical Examiner in the |laboratory (PW107) to the effect
that dead bodies 1, 2, 6, 7, 8 and 9 were found to be that of deceased
Shankar Sarage, Vijaysinha Dudhe, Sanjay Mali, Anita Mili, Kerubha Mali
and Raj esh Mali was brought on record by the prosecution. 1In so far as DB-
2 to 5 are concerned, the identity thereof could not be established by DNA
anal ysis as the specinmens sent were found not to be fit for a conclusive
determ nati on of the question. However, the skulls of the DB-2 to 5 were



sent for superinposition tests which were carried out by PW108, Ratna
Prabha Gujarati. The aforesaid witness had testified that the probability
of her finding being correct is alnbst 99% and the reliability of the
superinposition test technique is 91% PW108 had testified, on the basis
of superinposition tests, that DB-2 to 5 were of deceased, Vijaysinha
Dudhe, Dadasaheb Chavan, Sanjay Gavare, and Bala Pisal respectively.

12. The prosecution has sought to establish the identity of the dead
bodi es, additionally, on the basis of oral evidence. In this regard, PW
66, Mbhan Doke, brother of deceased Anita Mali, (DB-7) had identified the
mobi | e phones, pieces of saree, hair clips, brief case, wist watch, gold
rings, earrings along with mangal sutra belonging to nenbers of the Ml
famly which were either recovered from the spot/place of occurrence or
from ot her persons who had cone into possession of the same through the
accused. In respect of DB-2 to 5, the identification of the persona
effects of the deceased were made by close relations. Specifically, PW97,
Pradip Pisal, brother of deceased Vinnayak Pisal (DB-5) had identified the
clothes worn by the deceased whereas PW98, Vinayak D nkar Chavan, brother
of deceased Dadasaheb Chavan (DB-3) had identified the clothes and chappals
worn by the deceased as well as the diary belonging to him Simlarly, PW
80, Snt. Jyoti Gavare, w fe of deceased Sanjay Gavare (DB-4) identified the
clothes recovered fromthe dead body as well as the rubber ring of the
deceased worn by himaround the waist. Sinmlarly, DB-2 was identified by PW
63- Fat ehsi ngh Dudhe to be the dead body of Vijaysinha Dudhe on the basis of
the gaps in the central teeth of the dead body and the personal effects of
the deceased li ke clothes, shoes, wist watch etc. Simlarly, the DB-1 was
identified to be the dead body of Shankar Sarage by PW119 Parvati Shankar
t he wi dow of the deceased. Such identification was made on the basis of the
clothes that the deceased was wearing at the tine he had left his hone.

13. On the basis of the above evidence brought by the prosecution there
can be no manner of doubt, whatsoever, that the death of all the deceased
persons except Hemant Thakre (DB-10 - whose dead body could not be

identified) was honmicidal and that DB-1 to 9 were of the deceased
(excl udi ng Hemant Thakre) as clained by the prosecution

14. The evidence of the relevant witnesses exam ned by the prosecution
in all the three cases to establish a possible Iink and showa I|ive nexus
between the crine(s) conmitted and the persons responsi ble therefor may now
be taken note of.

(a) PW 1, Ashok Nemal ekar used to ply his auto-rickshaw in Mal van. He
has deposed that on 14.11.2003 he ferried five passengers from Mayur
Lodge to the Village Panchayat Ofice at about 11.00-11.30 am On the
basi s of the photographs shown to himby the investigating team he had
identified four nenbers of the Mali family i.e. Sanjay WMili (DB-6),
Anita Mali (DB-7), Kerubhai Mali (DB-8), Rajesh Mali (DB-9) and the
accused No.2 Amit Ashok Shinde as his passengers.

(b) PW4 Smita is the wife of A-7. She had testified that A-1 had
lived in her house since his childhood until he noved to Munbai to ply
aut o-ri ckshaw. Though he would visit her only once in a year during
Ganpati Festival (usually held in the cal endar nonth of August). A1
had visited her in My, 2003 and stayed wth her for 15 days.
Thereafter, again in Septenber, 2003 A-1, A-2 and A-3 stayed at her
hone for 10 days. According to PW4 during this visit she could
notice that the three accused would go to the plateau (Nandos)
ostensibly for hunting though they never returned with any prey. This
wi tness had further deposed that A-1 and A-3 unexpectedly arrived at
her house on 24.9.2003 at about 1.30 a.m and when A-7 (husband of PW
4) had asked them why they had conme at such an odd hour A-1 replied
that they had sone urgent work. According to PW4 at about 9.30 a.m
in the norning, A-1's nobile phone started ringing and A-3 answered
the sane by saying "Bol Amit" (Anmit speak). Thereafter within half an
hour A-1 and A-3 left for Katta in the Tata Suno jeep by which they
had come. According to PW4, her daughter Deepika had informed her
that she had seen A-3, lurking around her school, which is near the
Nandos Vill age Panchayat. A-3, on being asked what he was doing in the
vicinity of the school had inforned Deepi ka that she nust have seen



(c)

(d)

(e)

()

sonmebody el se as he had not gone near the school. PW4 further
deposed that A-3 left her house at about 6.00 p.m on 24.9.2003
followed by A-1 (around 7.00-7.15 pn) and they had returned at
about 9.00 -9.30 p.m t hor oughl y drenched t hough it was hot
rai ni ng. PW 4 had further testified t hat the accused
had asked her to wash their clothes which she refused to do at night.

PW4 in her deposition had further stated that on 22.10.2003, A-

1, his second wife Sonali, A-3 and a friend of A-1, one Jeetu, visited
her and stayed for two days. On both the dates A-1 and A-3 had
visited Katta. According to this witness about 5 to 6 days thereafter
and two days after Diwali day of Bhaubeej A-1, Sonali, A3 and A-6
came to her house where they were joined by A-2. Next day, she saw A-
1, A2, A3 and A-6 bathing near the well and in the rear side of her
house. She has further testified that A-6 was suffering from a cut
injury on his index finger for which he had to be taken to a doctor
who had put a bandage on the injured index finger

PW4 has further testified that on 12.11.2003 A-1, A-3, A6
and Sonal i had cone to her house. On the next day t he
accused persons | eft her house in the norning for Katta
and returned in t he

evening. On 14.11.2003 A-1, A-3, A-6 left her house at about 10.00-
10.30 AM and returned around 3.00 P.M with A2. Before entering the
house they had bathed near the well. Thereafter the accused left her
house on different dates.

PW5 Sachin, who is the younger brother of A-1 had testified that
he had transported some of the victins in his auto-rickshaw at the
request of A-1. His testinony was, however, rejected by the |earned
Trial Court on the ground that the sane appeared to be incredible.

PW 8 Vi nod Deorukhkar is an enpl oyee of Mayur Lodge, Malvan. He
had testified that on 14.11. 2003, at about 7.00-7.30 am one man, aged
about 40-45 years, one wonman, aged about 30-35 years, two boys, aged
between 8 to 10 years, and one man, aged about 28-30 years, reached
Mayur Lodge. They were allotted room no. 6. When they were asked
their nanes, the nman aged 28-30 years cane forward and i nt roduced
hi nsel f as Anil Jadhav; thus, the entry "Anil Jadhav and famly"
was made in the register. They left their roomat 9.00 am that day

for a walk and returned at 11.00 am Shortly thereafter, they
i nformed that they would be | eaving the hotel. At that time, PWS8
noticed that the man, aged about 45 years, was carrying a nedium
sized, grey suitcase/briefcase. He i dentified Kar ubhai Mali’s
briefcase as the one carried by the nan, before the Court. PW8 also
identified A2 as the man who di scl osed his nane as Anil Jadhav. He

identified the Mali famly from photographs shown to himin Court.

PW9 Appa is the WManager of Pall avi Lodge at Kankavli . The
| odge register which was exhi bited (Exh.-89) showed that on
29.10.2003 five persons including one Amit Shenoy occupied room No.
5 of the [ odge. This witness recogni zed A-2 as the person who
called hinself as Anmt Shenoy. Thi s Wi t ness identified t he
other four persons from the phot ogr aphs shown to hi m and
deposed that they had left the roomon the next day i.e. 30.10.2003
at about 9.00 a.m The persons identified by himfromthe photographs
are the deceased Vijaysinh Dudhe (DB-2), Dadasaheb Chavan (DB-3),
Sanjay Gavare (DB-4) and Bala Pisal (DB-5).

PW 10 Yogesh Dhake had testified that deceased Dadasaheb Chavan
whose diary was found by the police, and Vijaysinh Dudhe (DB-3 and DB-
2) had insisted on their being given a sumof Rs. 3,00,000/- prom sing
that they would return Rs. 6,00,000/-. According to this wtness on
28.10. 2003 he gave a sumof Rs. 3,10,000/- (which he had collected
from anot her customer for investnent purpose) to the aforesaid two
persons and one Sanjay Gavare (DB-4) who was also known to hi m
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This witness has also testified that he was introduced to Vi nayak
Pisal (DB-5) and Accused No. 2. Al the aforesaid persons told him
that they would | eave for Kankavli at 11.30 p.m Accor di ng
to this Wi t ness on t he next day deceased
Dadasaheb Chavan called to informhimthat they had reached Pallavi
Lodge and that he could be reached on a different nobile nunber which
turned out to be that of A-2.

PW12 - Dipak Kumar who was working as a Booking Oerk of Sarvottam
Tours and Travel s had deposed that A-2 whom he knew by nanme had booked
5 tickets for the journey on 13.11.2003 fromBorovili to Ml wan and
that at Varshi one nmale person, one female and two children along
with A-2 had boarded the bus.

PW 14- Jagan Patil, was a friend of Bala @ Vinayak Pisal (DB-
5). PW14's evidence shows how, under the guise of "noney shower" he
was duped Rs 3 | akhs. He had gone with another sum  of Rs. 3
| akhs for 'noney shower’ for the second tine but he was sent
back by the accused. This was due to the fact that he had gone
to Nandos in a private vehicle instead of wusing public
transport as advi sed by the accused.

PW15 Armit Patel is the son of the owner of the Konkan Plaza Hotel
at Kankavl i . He testified that he used to muintain the hotel
register. The hotel register which was exhi bited (Exh-120) indicated
that deceased Shankar Sarage (DB-1) and Hemant Thakre (DB-10) and one
Sanmir Sonavane had arrived at the | odge on 25.09.2003 (1.00 AM) and
stayed in room No. 5. The evidence of PW104 Di pak Wagl e (handwriting
expert) is to the effect that the handwiting in the register was in
the hand of A-2. (Fromthe above it is evident that A-2 had used a
fake name i.e. Samir Sonavane to sign the register)

PW 17 Subhash Chal ke testified that he had gi ven Rs.
1,55,000/- to his friend deceased Shankar Sar age (DB-1) on
22.09. 2003 for the pur pose of money shower. He al so

testified that he had net A-1, A-2 and A-3 in the presence of
deceased Shankar Sarage a couple of days before the noney was handed
over to the deceased. He further stated that after he had handed over
the noney, the deceased had contacted A-1 froma PCO and infornmed him
that the noney had been arranged. Further PW17 had stated that on
23.09. 2003 he received a phone call fromthe deceased that he along
with deceased Hemant Thakre (DB-10) and A-1 & A-3 were proceeding to
Mal wan.

PW22 Anil Kisan Garate, a gold smith, testified that on 21.11.2003
a gold ring was sold to himby A-6 claining the sane to be of his
grandnot her. The said ring has been identified by PW66, Mhan Dhoke,
brot her of deceased Anita Mali, to be belonging to his sister.

PW 18 - Aijaz had deposed as to how he had been cheated by A-1 of
Rs. 1,20,000/- on tw different occasions (Rs.60,000/- on each
occasi on) by promi se of noney shower.

PW30 Dr. Rajendra Rane had testified that on 30.10.2003 he treated
A-6 for a cut injury on the right index finger. (knife was recovered
at the instance of A-6)

PW34 Satish is elder brother of A-7 and another uncle of A-1. He
has deposed with regard to purchase of Tata Suno vehicle by A-1 in the
nane of A-2 and paynent of Rs.10,000/- on 24.8.2003 and thereafter
payment of Rs.85,000/- in connection with the aforesaid. This w tness
has al so deposed with regard to the nervousness and apprehensi on shown
by A-1 after the dead bodi es were recover ed.

PW 47 Chetan Bhagwan Rawoot, a classnmate of A-6, testified that on
6. 12. 2003 A-6 had handed over a Rado watch to him for safe keeping
claimng that it belonged to one of his custonmers who had not paid his
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dues. PW66 (brother of deceased Anita Mali) had identified the said
wat ch as bel onging to deceased Kerubhai Mali.

PW49 Hariram Patil had testified that he had agreed to sell his
shop in Eksar, Borivali to the father of A-6, one Dhanaji Shinde.
According to PW49 he had received part paynents in cash on 15.6.2003
and 25.8.2003 and on 1.12.2003 he had received a cheque for Rs.
50, 000/ - drawn on Marat ha Cooperative Bank from A-6. On 30.12. 2003,
the police acconpanied by A-6, arrived at his shop and he handed over
Rs. 50, 000/ - cash, which A-6 had paid to himearlier.

PW 65 Vimal was engaged in the business of sale and purchase of
second- hand vehicles. He had deposed regarding the sale of a Tata
Suno vehicle to A-1, in the nane of A-2 and receipt of Rs.95,000/- in
cash fromA-1 in two instal nents.

PW 70 - Harjeet Singh Kochar, used to run a garage and also used
to deal with sale and pur chase of second- hand t wo wheel ers.

This witness has deposed that on 20. 11. 2003, A-2 and A-3
(he had identified t hem had visited his gar age for
purchase of second-hand notor bikes. PW70 has also deposed that

whil e on 22.11.2003 he sold one notorcycle to A-2 who paid to him
Rs. 17,500/ -, on 25.11.2003 A-2 and A-3 visited his garage again and A-
3 purchased another motorcycle for Rs.20,500/-. Both these anounts
were paid to himby the accused in cash.

PW 75 Santosh Yadav is another relative of A-1. This wtness has
corroborated the evidence of PW4 with regard to the visit of A1 to A
3 to the house of PW4 on 5 occasions between October and Decenber,
2003 and that A-6 had acconpani ed the ot her accused persons on 2 or 3
occasions. He had also testified that he had seen the accused
bringi ng guns and swords to the house of PW4 who was aware that the
accused persons were in possession of fire arms and ot her weapons.

PW76 Dr. Jinturkar was the head of the team of Forensic Experts
of Mraj Medical Col | ege, Munbai constituted for forensic
exam nation of t he remai ns of the deceased persons. Thi s
witness had testified that DB-1 to DB-7 were received in the Medical
Coll ege, Mraj on 23.12.2003 and DB-8 and DB-9 on 26.12. 2003 and DB-
10 on 5.1.2004. (The findings of the conmittee proved by this witness
have al ready been extracted above.)

PW 107 Dr. S. Pandurang Prasad was, at the relevant tine, working
as a Senior Technical Exanminer in the laboratory of DNA and Finger
Printing Services, CDFD, Hyderabad. This witness has testified that
upon t he workabl e bone and bl ood sanples, he found that DB-1 was the
bi ol ogical relative of M. D.B. Sarge, D-8 was biol ogical father of DB-
6 & DB-7 was biological nother of DB-6. DB-6 & DB-9 were also found
biologically related. DB-7 was found biological relative of Ratnakar

& Mohan Tukar am Doke. DB-8 was found biological son of Ms.
Yanunabhai  Nanaj i Mali and biol ogical father of DB- 9. DB- 2
was f ound bi ol ogi cal son of M. Vinayak Anandrao Dudhe, aged
80 years and bi ol ogical relative of

M. Ranjitsing Vinayak aged 40 years.

PW 100, Babaji s/o Bhaskarrao Pavade, Branch WManager of WMahanagar
Cooperative Bank, Turbhe Branch, New Minbai, PW 109, Anand Vishnu
Banodkar, Oficer attached to Bank of Maharashtra, Dahisar Branch, PW
110- Vi j aykumar Sangodkar, Branch Manager, State Bank of India, Dahisar
Branch, PW111, Krishna Dattaram Parab, Branch Manager of the G eater
Bonbay Cooperative Bank, Borivali Branch and PW2112, Vi dhyadhar
Rawool , Branch Manager of Maratha Sahakari Bank Ltd., Borivali Branch
have proved the deposit of several cash anpbunts in the bank accounts
of the accused, their wives or their immediate relatives. Al such
deposits were nade in and around the rel evant tine.

Ms. Aparna Jha, |earned counsel has very elaborately argued the



case of the appellants contending that in the absence of any direct
evidence the prosecution not only has to prove t hat ci rcunst ances
incrimnating to the accused had been laid before the Court but further
that the sumtotal of such evidence unerringly points to the conm ssion of
the all eged of fence by the accused leaving no room for any other view
Learned counsel has taken us through the relevant parts of the evidence of
the material witnesses to contend that the sane are not free fromdoubt and
anbiguity and are tainted on account of enbellishnents and inprovenents.
No circunstance that inplicates the accused-appellants, much less a chain
of circunstances which adnits of no other possibility except the guilt of
the accused, has been established by the prosecution, in the present case,

contends the learned counsel. |In particular, |earned counsel has pointed
out that the identity of the dead bodies recovered wll always remain in
doubt in view of +the extrene deconposition of the dead bodies when
recovered. It is urged that DNA matching and super-inposition tests cannot
lead to firm and conclusive results, beyond all reasonable doubt, as
regards the identity of dead bodies. That apart, |earned counsel has

poi nted out that sone of the registers of the | odges and hotels where the
victims were allegedly put up by the accused contain over-witings,
additions and del eti ons which would make the same highly wunreliable and
unsafe in order to arrive at any conclusion with regard to the involvenent
of the accused.

16. Shri  Sushil Karanjakar, learned State counsel, in reply, has
submitted that in a case of the present nature where events had occurred as
a result of a neticul ous planning made by the accused persons, absence of
any eye witness or direct evidence is, but, natural. Learned State counsel
has however pointed out that the prosecution has systematically laid before
the Court one adverse/incrimnating circunstance after the other, the
cunul ati ve effect of which satisfies the test which circunstantial evidence
has to pass through before acceptance by the Court. According to |earned
counsel, in the present case, not only highly incrimnating and nmateria
ci rcunst ances have been established beyond doubt by the prosecution, the
cumul ative effect of such circunstances points to only one conclusion i.e.
that the accused and no one el se who had committed the crine alleged. In
this regard | earned State counsel has drawn the attention of the Court to
par agraph 96 of the judgnent of the High Court wherein the circunstances
held to be proved and established by the prosecution has been set out in
seriatim

17. We may now proceed to analyse the substratum of the evidence
adduced by the prosecution as noted above. As already held, the homcida
nature of death of the concerned persons and their identities (except DB-10
Hemant Thakre) has been concl usively established by the prosecution. In so
far as the alleged invol venent of the accused in the crimes alleged against
themis concerned, the evidence and other nmaterials on record nmakes it
clear that A-1, A2, A-3 and A-6 were knowmn to each other and they were
residing in Mumbai. It was deliberately circulated and spread by the
accused that A-1 was gifted with super-natural powers of causing noney
showers i.e. multiplying noney. The evidence on record also establishes

that the accused had been persuading people, including the victins, to
arrange for cash noney and bring the sane to themat Ml van or Kankavli so
that the sane can be nultiplied. Accordingly, the wvictins, including the

deceased persons, after obtaining cash noney from different sources, had
cone to Malvan or Kankavli and they were put up in different |odges/hotels
by the accused. The prosecution had al so established that while staying in
the hotel s/l odges the victins and the accused did not use their real nanes.

Specifically, the prosecution evidence shows that A2 arranged for
conveyance and stay of the victins whereas A-3 had assisted A-2 in shifting
the victins fromthe |odges to the place where the crinmes were conmitted.
The evi dence adduced al so shows that the victinms had left in the nornings
of the days of incident for the Nandos plateau alongwith some of the
accused. A-1 was the noney spinner and A-6 was in the conpany of the
other accused with full know edge of what was going on and wth active
participation therein. The victinse were missing for days and their
rel atives had | odged conplaints in different police stations. From the
pl ace of occurrence articles like wearing apparels, brief case, diaries
etc. were recovered which have been proved to be belonging to some of the
deceased persons whereas articles like wist watch, jewellery itens etc.



al so belonging to the deceased had been recovered from persons who were in

such possession through the accused. Al such articles have been
identified by the close relatives of the deceased to be belonging to the
respecti ve deceased person(s). Around the tine of the incidents, the

accused persons had nmade unaccounted cash deposits in their Bank accounts
or in the accounts of their <close relatives and A1, A2 and A3 had
pur chased aut onobi | es/ nmot orcycl es on cash paynent. The sources of such
recei pts have not been expl ai ned. The above conclusions which we have
thought proper to draw on a consideration of the evidence of t he
prosecution appears to be nore or less in confornmity wth what has been
found by the High Court to have been proved by the prosecution (para 96 of
t he inpugned judgnent). In the light of the above facts, we do not
entertain any doubt, whatsoever, that in the present case the prosecution
has succeeded in proving a series of highly incrimnating circunstances
i nvol ving the accused all of which, if pieced together, can point only to
one direction, nanely, that it is the accused-appellants and nobody else
who had committed the crines in question. We, therefore, have no
hesitation in affirm ng the inpugned conmmon judgment and order of the High
Court hol ding the accused A-1, A-2, A-3 and A-6 in Sessions Case No. 3/2005
and 5/2005 guilty of comrission of the offences alleged including the
of fence under Section 302 IPC read with Section 120-B | PC We also agree
with the finding of the H gh Court that the accused A-1, A2 and A3 in
Sessions Case No. 4/2005 are guilty of comrission of +the offence under
Section 302 IPCread with Section 120-B IPC, insofar as the death of
Shankar Sarage (DB-1) is concerned.

18. Havi ng held that the accused-appellants are liable to be convicted
for the offences, inter alia, under Section 302/120B IPC, the next
question, and perhaps a question of equal if not greater significance, that
woul d require consideration is the measure of punishment that would be
just, adequate and conplete. It has already been noted that in two of the
cases the accused-appell ants have been awarded death penalty whereas in the
third case the sentence of life inprisonnment has been inposed in reversa
of the verdict of acquittal rendered by the | earned Trial Court.

19. Shri Colin Gonsalves, who has argued the case on behalf of the
appellants in so far as sentence is concerned, has submitted that all the
accused persons are young and at the tinme of comm ssion of the offence they
were between 23-29 years of age. None of the accused-appellants have any
previous crimnal record; they have spent 10 years in jail custody and the
jail record anply denonstrates that while in custody they have been
educating thensel ves and have passed or have partly conpleted the graduate
course under the Yashahantrao Chavan Mharashtra Open University. The
accused-appel lants have reformed thenselves and, iif rehabilitated in
society, they can prove to be assets to Society, it 1is submitted. The
prospects of their committing any further crine, according to the |earned
counsel, is renote. It has also been subnmitted by Shri Colin Gonsalves
that the accused cone fromthe | owest strata of society and had committed
the crime due to poverty. Al these, according to the |learned counsel, are
mtigating circumstances which iif balanced against the i ncrimnating
circunstances of the case would tilt the scales in favour of comutation of
the sentences of death into that of |Iife inprisonnent. Stressing the
principle laid down in Bachan Singh Vs. State of Punjab[1l], Shri Colin
Gonsal ves has subnmitted that the legislative policy under Section 354(3)
Cr.PCis that life inprisonnent is the rule and death sentence is an
exception. It is submitted by Shri Gonsalves that in the present case the
option of life inprisonment does not stand "unquestionably foreclosed" so
as to justify the death penalty inposed. Reliance has been placed on the
decision in Santosh Kumar Satishbhushan Bariyar Vs. State of Maharashtral2]

to contend that the circunstances set out above are all nitigating
circunstances that ought to be taken into account at the tine of
consi deration of the sentence to be inposed. Particular stress has been

| aid on the observations in para 159 of the report that enphasis that nust
be laid on the possibility of reformand rehabilitation of the accused even
to the extent of requiring the State to prove that the sane would not be
possible. Shri CGonsal ves has also drawn attention of this Court to the
decision of this Court in Mlla & Anr. Vs. State of Utar Pradesh[3]
(authored by the learned Chief Justice). |In particular, the observations
in para 81 of the report has been placed to show that the state of poverty



of the accused is a mitigating circunstance that should be taken into
account and that the initial shock of the circunstances in which the crine
is commtted needs to be balanced with the possibility of reform of the
accused over a period of tine. W were also renmnded that the long period
of custody that a death convict has endured has been held to be a
nmtigating circunstance in Ramesh & Os. Vs. State of Rajasthan[4] (Para
76). The decision of this Court in Shankar Kisanrao Khade Vs. State of
Maharashtra[ 5] (para 52) has been relied upon to contend that "to award the
death sentence, the "crinme test" has to be fully satisfied, that is, 100%
and "crimnal test" 0% that is, no mtigating circunstance favouring the
accused. |If there is any circunstance favouring the accused, like lack of
intention to conmit the crinme, possibility of reformation, young age of the
accused, not a menace to the society, no previous track record, etc. the
"crimnal test" may favour the accused to avoid the capital punishnent

20. On the other hand, |earned counsel appearing for the State has
submitted that the accused-appellants have committed not one but a series
of heinous, depraved and diabolical crines resulting in the death of
i nnocent and unsuspecting victins. The crines have been committed to
satisfy the greed for noney. The crimnal acts conmitted by the accused
are the result of a carefully planned and neticul ously executed conspiracy.

Soci etal needs would justify the wupholding of the sentence of death
awarded in the present case to the accused-appellants. The cry for justice
by the families of the victins cannot fall on deaf ears, it is contended.

21. Death penalty jurisprudence in India has been wdely debated and
differently perceived. To us, the essential principles in this sphere of
jurisprudence has been laid down by two Constitution Benches of this Court
i n Jagmohan Singh Vs. The State of U P.[6] which dealt with the law after
del etion of Section 367(5) of the old Code but prior to the enactnent of
Section 354(3) of the present Code and the decision in Bachan Singh
(supra). Subsequent opinions on the subject indicate attenpts to elaborate
the principles of lawlaid down in the aforesaid two decisions and to
di scern an objective basis to guide sentencing decisions so as to ensure
that the sane do not becone judge centric.

22. The inpossibility of laying down standards to admnister the
sentencing law in India was noted in Jagmohan Singh (supra) in the
foll owi ng terns:

"The inpossibility of laying down standards is at the very core of the
crimnal law as adnministered in India which invests the judge with a
very wide discretion in the manner of fixing the degree of punishnment.

The exercise of judicial discretion on well-recognized principles
is, inthe final analysis, the safest possible safeguards for the

accused." (Para 26)
23. Bachan Singh (supra) contained a reiteration of the aforesaid
principle which is to be found in para 197 of the report. The sanme was

made in the context of the need, expressed in the opinion of the
Constitution Bench, to bal ance the aggravating and mitigating circunstances
in any given case, an illustrative reference of which circunstances are to
be found in the report. Bachan Singh (supra), it nmay be noted, saw a
shift; from bal ancing the aggravating and mitigating circunstances of the
crime as laid dowmn in Jagnohan Singh (supra) to consideration of al
rel evant circunstances relating to the crine as well as the crimnal. The
expanse of the death penalty jurisprudence was clearly but firmy laid down
in Bachan Singh (supra) which can be sumarized by culling out the
foll owi ng whi ch appear to be the core principles energing therefrom

(1) Life inmprisonnent is the rule and death penalty is the
exception. (para 209)

(2) Deat h sentence nust be inposed only in the gravest cases of
extreme cul pability, nanmely, in the "rarest of rare" where the
alternative option of |Iife inprisonment is "unquestionably

forecl osed". (para 209)



(3) The sentence is a matter of judicial discretion to be
exerci sed by giving due consideration to the circunmstances of
the crine as well as the offender. (para 197)

24. A reference to several other pronouncenents made by this Court at
different points of time wth regard to what could be considered as
mtigating and aggravating circunstances and how they are to be reconciled
has al ready been detail ed herei nabove. Al that would be necessary to say
is that the Constitution Bench in Bachan Singh (supra) had sounded a note
of caution against treating the aggravating and mtigating circunstances in
separate water-tight conpartnents as in many situations it may be
i npossible to isolate themand both sets of circunstances will have to be
considered to cull out the cunulative effect thereof. Viewed in the
af oresai d context the observations contained in para 52 of Shankar Kisanrao
Khade (supra) noted above, nanely, 100%crine test and 0%crimnal test nmay
create situations which may well go beyond what was laid down in Bachan
Si ngh (supra).

25. We may al so take note of the separate but concurring judgment in
Shankar Ki sanrao Khade (supra) enunmerating the circunstances that had
wei ghed in favour of commutation (Para 106) as well as the principa

reasons for confirmng the death penalty (Para 122).

In para 123 of the aforesaid concurring opinion the cases/instances
where the principles earlier applied to the sentencing decision have been
departed fromare al so noticed. Though such departures nmay appear to give
the sentencing jurisprudence in the country a subjective colour it is
necessary to note that standardisation of cases for the purposes of
i mposition of sentence was di sapproved in Bachan Singh (supra) holding that
"it is neither practicable nor desirable to inprison the sentencing
di scretion of a judge or jury in the strait-jacket of exhaustive and rigid
standards".(Para 195) 1In this regard, the observations with regard to the
i mpossibility of laying down standards to regul ate the exercise of the very
wi de discretion in nmatters of sentencing nade in Jagnohan Singh (supra),
(Para 22 hereinabove) may al so be usefully recalled. In fact, the absence
of any discretion in the matter of sentencing has been the prine reason for
the indictrment of Section 303 IPCin Mthu Vs. State of Punjab[7]. The view
of Justice Chinnappa Reddy in para 25 of the report would be apt for
reproducti on herei nbel ow. -

" 25. Judged in the Iight shed by Maneka Gandhi and Bachan Si ngh
it is inpossible to uphold Section 303 as valid. Section 303 excludes
judicial discretion. The scales of justice are renoved fromthe hands
of the Judge so soon as he pronounces the accused gquilty of the
offence. So final, so irrevocable and so irrestitutable is the
sentence of death that no law which provides for it wi t hout
i nvol venent of the judicial nind can be said to be fair, just and
reasonabl e. Such a | aw nust necessarily be stigmatised as arbitrary
and oppressive. Section 303 is such a law and it must go the way of
all bad laws. | agree with ny Lord Chief Justice that Section 303,
I ndi an Penal Code, nust be struck down as unconstitutional."

26. In a recent pronouncenent in Sunil Dutt Sharma vs. State (CGovt. of
NCT of Delhi)[8] it has been observed by this Court that the principles of
sentencing in our country are fairly well settled - the difficulty is not
in identifying such principles but lies in the application thereof. Such
application, we may respectfully add, is a natter of judicial expertise and
experience where judicial w sdomnust search for an answer to the vexed
question -whether the option of life sentence is unquestionably foreclosed?
The unbiased and trained judicial mnd free from all prejudices and
notions is the only asset which would guide the judge to reach the "truth’

27. Before proceeding to examine the relevant circunstances for
adj udgi ng the sentence that would be proper in the facts of the present
case, we nmay take notice of a recent pronouncenent of this Court in Sushi

Sharma Vs. The State of NCT of Delhi[9] wherein in paras 79, 80, and 81



this Court, once again, had the occasion to take notice of t he
ci rcunmst ances whi ch had weighed in comutation of the death sentence as
wel|l as those which have formed the basis for upholding such sentences.
Thereafter in para 81 of the report it has been held that the core of a
crimnal case lies inits facts and facts differ from case to case. The
rel evant paragraphs nentioned above may now be recall ed.

"79. We notice fromthe above judgnents that nere brutality of
the murder or the nunmber of persons killed or the manner in which the
body is disposed of has not always persuaded this Court to inpose
death penalty. Sinmilarly, at tines, in the peculiar factual matrix,

this Court has not thought it fit to awnard death penalty in cases,

which rested on circunstantial evidence or solely on approver’s
evi dence. \Where nurder, though brutal, is conmritted driven by extremne
enotional disturbance and it does not have enornobus proportion, the
option of life inprisonment has been exercised in certain cases.

Extrene poverty and social status has also been taken into account
anongst ot her circunstances for not awardi ng death sentence. In few
cases, tine spent by the accused in death cell has been taken into
consideration along wth other circunstances, to comute deat h
sentence into life inprisonnent. Where the accused had no crimna

ant ecedents; where the State had not |ed any evidence to show that the
accused is beyond reformation and rehabilitation or that he would
revert to sinmilar crimes in future, this Court has | eaned in favour of
life inmprisonment. In such cases, doctrine of proportionality and the
theory of deterrence have taken a back seat. The theory of
reformation and rehabilitation has prevailed over the idea of
retribution.

80. On the other hand, rape followed by a cold-blooded nurder
of a minor girl and further followed by disrespect to the body of the
victimhas been often held to be an offence attracting death penalty.
At times, cases exhibiting premeditation and neticul ous execution of
the plan to nurder by leveling a calculated attack on the victim to
anni hilate him have been held to be fit cases for inposing death
penalty. \Where innocent minor children, wunarmed persons, hapless
worren and ol d and infirm persons have been killed in a brutal manner
by persons in dominating position, and where after ghastly nurder
di spl ayi ng depraved nentality, the accused have shown no renorse,
death penalty has been inposed. Were it is established that the
accused is a confirmed crimnal and has committed nurder in a diabolic
manner and where it is felt that reformation and rehabilitation of
such a person is inpossible and if let free, he would be a nenace to
the society, this Court has not hesitated to confirm death sentence.
Many a time, in cases of brutal nurder, exhibiting depravity and sick
m nd, this Court has acknow edged the need to send a deterrent nessage
to those who may enbark on such crinmes in future. In some cases
i nvol ving brutal nurders, society’'s cry for justice has been taken
note of by this court, anongst other relevant factors. But, one thing
is certain that while deciding whether death penalty shoul d be awarded
or not, this Court has in each case realizing the irreversible nature
of the sentence, pondered over the issue nmany tines over. This Court
has al ways kept in mind the caution sounded by the Constitution Bench
i n Bachan Singh that judges should never be bloodthirsty but has
wher ever necessary in the interest of society located the rarest of
rare case and exercised the tougher option of death penalty.

81. In the nature of things, there can be no hard and fast
rul es which the court can foll ow while considering whether an accused
shoul d be awarded death sentence or not. The core of a crimnal case
is its facts and, the facts differ fromcase to case. Therefore, the
various factors like the age of the crimnal, his social status, his
background, whether he is a confirmed crimnal or not, whether he had
any antecedents, whether there is any possibility of his refornmation
and rehabilitation or whether it is a case where the reformation is
i mpossible and the accused is likely to revert to such crimes in
future and becone a threat to the society are factors which the



crimnal court will have to examine independently in each case
Deci si on whether to inpose death penalty or not nust be taken in |ight
of gui di ng principl es laid down in sever al aut horitative
pronouncenents of this Court in the facts and attendant circunstances
of each case."

(Underlining is ours)

28. In the present case, there is no manner of doubt that the accused
appel lants have committed the nurder of as many as 9 innocent and
unsuspecting victims who were led to believe that A-1 had nagi cal powers to
mul tiply money. The deceased, after being killed, were robbed of the cash
anounts that they had brought with them for the purpose of "noney shower”.
The crinmnal acts of the accused were actuated by greed for noney and such

acts were the result of a carefully planned schene. The crines were
committed over a period of nearly two nonths in three different episodes.
The assaults on sonme of the victins were nerciless and gruesone. Some  of
the victinms were young and hapless children i.e. Sanjay Mili and Rajesh
Mal i .

29. At the same tine, all the four accused were young in age at the
time of commission of the offence i.e. 23-29 years. They belong to the
economically, socially and educationally deprived section of t he
popul ation. They were living in acute poverty. It is possible that, being
young, they had a yearning for quick noney and it is these circunstances
that had led to the comm ssion of the crines in question. Materials have
been laid before this Court to show that while in custody all the accused

had enroll ed thensel ves in Yashahantrao Chavan Maharashtra Open University
and had either conpleted the B.A Examination or are on the verge of
acquiring the degree. At least three of the appellants (A-2, A-3 and A-6)
have, at different points of time, participated in different programes of
Gandhi an t houghts and have been awarded certificates of such participation.

In prison, A-2 has witten a book titled "Resheenganth" and A-3 has been
associated with the said work. There is no material or information to show
any condemmabl e or reprehensible conduct on the part of any of the
appel l ants during their period of custody. Al the circunstances point to
the possibility of the accused-appellants being reformed and living a
meani ngful and constructive life if they are to be given a second chance.

In any case, it is not the stand of the State that the accused-appellants,
are beyond reformation or are not capable of living a changed life if they
are to be rehabilitated in society. Each of the accused have spent over 10
years in incarceration. Though it nmust not be wunderstood in any other
manner the entire case against the accused is built on circunstantia
evi dence.

30. Balancing the two sets of circunstances i.e. one favouring
conmut ati on and the other favouring upholding the death penalty, we are of
the viewthat in the present case the option of Ilife sentence is not
"unquestionably foreclosed". Therefore, the sentence of death awarded to
the accused should be comuted to life i mpri sonnent. e order

accordingly, and direct that each of the accused-appellants, nanely,
Sant osh Manohar Chavan, Amit Ashok Shinde, Yogesh Mdhukar Chavan and
Mahesh Dhanaji Shinde shall undergo inprisonnent for Iife for conmission of
the of fence under Section 302/120B | PC. The sentences awarded to the
accused- appel l ants by the Hi gh Court for conmssion of all other offences
under the IPC and the Arns Act are affirnmed to run concurrently. W also
make it clear that the custody of the appellants for the rest of their
lives will be subject to remissions if any, which will be strictly subject
to the provisions of the Sections 432 and 433-A of the C.PC

31. We accordingly dispose of all the appeals with the nodification of
the sentence as above.
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