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(Arising out of Special Leave Petition (Crl.) No. 8013 OF 2012)

STATE OF Bl HAR & ORS. L APPELLANT (S)
VERSUS

RAJVMANGAL RAM ... RESPONDENT (S)
W TH

CRI M NAL APPEAL NOCS.709-710 CF 2014
(Arising out of Special Leave Petition (Crl.) Nos.159-160 OF 2013)

JUDGMENT
RANJAN GOGO, J.
1. Leave, as prayed for, is granted in both the matters.

2. The two appeals are by the State of Bihar against separate orders
(dated 23.03.2012 and 03.03.2011) passed by the High Court of Patna, the
effect of which is that the crimnal proceedings instituted against the
respondents under different provisions of the Indian Penal Code as well as
the Prevention of Corruption Act, 1988 have been interdicted on the ground
that sanction for prosecution of the respondents in both the cases has been
granted by the Law Departnent of the State and not by the parent departnent
to which the respondents bel ong.

3. A short and interesting question, which is also of considerable
public inportance, has arisen in the appeals under consideration. Bef ore
proceeding further it will be necessary to take note of the fact that in
the appeal arising out of SLP (Crl.) No. 8013 of 2012 the challenge of the
respondent- wit petitioner before the High Court to the maintainability of
the crimnal proceeding registered against him is subtly crafted. The
crimnal proceeding, as such, was not challenged in the wit petition and
it is only the order granting sanction to prosecute that had been i npugned
and interfered with by the High Court. The resultant effect, of course, is
that the crimnal proceeding stood interdicted. In the second case (SLP
(Crl.) Nos.159-160/2013) the mintainability of the <crimnal case was
specifically under challenge before the H gh Court on the ground that the

order granting sanction is invalid in law Not wi t hstanding the above
differences in approach discernible in the proceedings instituted before
the H gh Court, the scrutiny in the present appeals will have to be from

the sane standpoint, nanely, the circunference of the court’s power to
interdict a crimnal proceeding mdcourse on the basis of the legitimcy or
otherwi se of the order of sanction to prosecute.

4, Though | earned counsels for both sides have elaborately taken us
through the materials on record including the crinmnal conplaints |odged
agai nst the respondents; the pleadings made in support of the challenge
before the High Court, the respective sanction orders as well as the
rel evant provisions of the Rules of Executive Business, we do not consider
it necessary to traverse the said facts in view of the short question of
| aw arising which may be sumed up as foll ows: -

"Whet her a crimnal prosecution ought to be interfered with by the
H gh Courts at the instance of an accused who seeks nid-course relief
from the crimnal charges Ilevelled against him on grounds of
defects/om ssions or errors in the order granting sanction to
prosecute including errors of jurisdiction to grant such sanction?"

5. The obj ect behind the requirenent of grant of sanction to prosecute
a public servant need not detain the court save and except to reiterate
that the provisions in this regard either under the Code of Crinmna



Procedure or the Prevention of Corruption Act, 1988 are designed as a check
on frivolous, m schievous and unscrupul ous attenpts to prosecute a honest
public servant for acts arising out of due discharge of duty and also to
enable himto efficiently performthe wide range of duties cast on him by

virtue of his office. The test, therefore, always is-whether the act
conpl ai ned of has a reasonabl e connection with the discharge of officia
duties by the governnment or the public servant. |f such connection exists

and the discharge or exercise of the governnental function is, prima facie,
founded on the bonafide judgnment of the public servant, the requirenent of
sanction will be insisted upon so as to act as a filter to keep at bay any
nmotivated, ill-founded and frivolous prosecution against t he public
servant. However, realising that the dividing Iine between an act in the
di scharge of official duty and an act that is not, wmy, at tinmes, get
blurred thereby enabling certain unjustified clains to be raised also on
behal f of the public servant so as to derive undue advantage of the
requi renent of sanction, specific provisions have been incorporated in
Section 19(3) of the Prevention of Corruption Act as well as in Section 465
of the Code of Crimnal Procedure which, inter alia, make it clear that
any error, onmission or irregularity in the grant of sanction wll not
af fect any finding, sentence or order passed by a conpetent court unless in
the opinion of the court a failure of justice has been occasioned. This is
how t he bal ance is sought to be struck

6. For clarity it 1is considered necessary that the provisions of
Section 19 of the P.C. Act and Section 465 of the C.P.C. should be
enbodied in the present order:-

Section 19 of the PC Act

"19. Previ ous sanction necessary for prosecution.-(1) No court
shal | take cogni zance of an of fence puni shabl e under sections 7, 10,
11, 13 and 15 alleged to have been committed by a public servant,
except with the previous sanction, -

a) in the case of a person who is enployed in connection wth the
affairs of the Union and is not renovable fromhis office save
by or with the sanction of the Central Governnent, of that
Gover nnent ;

b) in the case of a person who is enployed in connection wth the
affairs of a State and is not renovable fromhis office save by
or with the sanction of the State Governnent, of t hat
Gover nnment ;

c) in the case of any other person, of the authority conpetent to
remove himfromhis office

2) VWere for any reason whatsoever any doubt arises as to whether
the previous sanction as required under sub-section (1) should
be given by the Central Governnent or the State Governnment or
any other authority, such sanction shall be given by that
Governnent or authority which would have been conpetent to
renove the public servant fromhis office at the tine when the
of fence was all eged to have been conmitted.

3) Notwi thstanding anything contained in the Code of Crimina
Procedure, 1973 (2 of 1974), -

a) no finding, sentence or order passed by a special Judge shall be
reversed or altered by a court in appeal, confirmation or
revision on the ground of the absence of, or any error, onission
or irregularity in, the sanction required under sub-section (1),
unless in the opinion of that court, a failure of justice has in
fact been occasi oned thereby;

b) no court shall stay the proceedi ngs under this Act on the ground
of any error, omission or irregularity in the sanction granted
by the authority, wunless it 1is satisfied that such error,
om ssion or irregularity has resulted in a failure of justice;



c) no court shall stay the proceedi ngs under this Act on any other
ground and no court shall exercise the powers of revision in
relation to any interlocutory order passed in any inquiry,
trial, appeal or other proceedings.

4) I n determ ning under sub-section (3) whether the absence of, or
any error, omission or irregularity in, such sanction has
occasioned or resulted in a failure of justice the court shal
have regard to the fact whether the objection could and should
have been raised at any earlier stage in the proceedings.

Expl anati on. - For the purposes of this section,-
a) error includes conpetency of the authority to grant sanction;

b) a sanction required for prosecution includes reference to any
requi renent that the prosecution shall be at the instance of a
specified authority or with the sanction of a specified person or
any requirenent of a simlar nature.”

Section 465 of Cr.P.C

"465. Finding or sentence when reversible by reason of error
om ssion or irregularity.-(1) Subject to the provisions hereinbefore
contained, no finding, sentence or order passed by a Court of
competent jurisdiction shall be reversed or altered by a Court of
appeal , confirmation or revision on account of any error, om ssion or
irregularity in the conplaint, summobns, warrant, proclanation, order
judgnent or other proceedings before or during trial or in any inquiry
or other proceedings under this Code, or any error, or irregularity in
any sanction for the prosecution, unless in the opinion of that Court,
a failure of justice has in fact been occasi oned thereby.

(2) In deternmining whether any error, onmission or irregularity
in any proceeding under this Code, or any error, or irregularity in
any sanction for the prosecution has occasioned a failure of justice,
the Court shall have regard to the fact whether the objection could
and shoul d have been raised at an earlier stage in the proceedings."

(enphasis is ours)

7. In a situation where under both the enactnents any error, omnission
or irregularity in the sanction, which would al so include the conpetence of
the authority to grant sanction, does not vitiate the eventual conclusion
inthe trial including the conviction and sentence, unless of course a
failure of justice has occurred, it 1is difficult to see how at the
intermedi ary stage a crininal prosecution can be nullified or interdicted
on account of any such error, onission or irregularity in the sanction
order without arriving at the satisfaction that a failure of justice has
al so been occasioned. This is what was decided by this Court in State by
Police Inspector vs. T. Venkatesh Murthy[1l] wherein it has been inter alia
observed that,
"14. ... .. Merely because there is any om ssi on, error or
irregularity in the matter of according sanction, that does not affect
the wvalidity of the proceeding unless the court records t he
satisfaction that such error, omission or irregularity has resulted in
failure of justice."

8. The above view al so found reiteration in Prakash Singh Badal and
Anot her vs. State of Punjab and Others[2] wherein it was, inter alia, held
that mere omission, error or irregularity in sanction is not to be
considered fatal unless it has resulted in failure of justice. In Prakash
Si ngh Badal (supra) it was further held that Section 19(1) of the PC Act is
a matter of procedure and does not go to the root of jurisdiction. On the
sane line is the decision of this Court in R  Venkatkrishnan vs. Centra
Bureau of Investigation[3]. In fact, a three Judge Bench in State of
Madhya Pradesh vs. Virender Kumar Tripathi[4] while considering an
identical issue, nanely, the validity of the grant of sanction by the
Addi tional Secretary of the Departnent of Law and Legislative Affairs of



the CGovernment of Madhya Pradesh instead of the authority in the parent
departnent, this Court held that in view of Section 19 (3) of the PC Act,
interdicting a crimnal proceeding md-course on ground of invalidity of
the sanction order will not be appropriate unless the court can also reach
the conclusion that failure of justice had been occasioned by any such
error, omission or irregularity in the sanction. It was further held that
failure of justice can be established not at the stage of fram ng of charge
but only after the trial has commenced and evidence is led (Para 10 of the
Report).

9. There is a contrary view of this Court in State of Goa vs. Babu
Thomas[5] holding that an error in grant of sanction goes to the root of
the prosecution. But the decision in Babu Thomas (supra) has to be
necessarily understood in the facts thereof, nanely, that the authority
itself had admtted the invalidity of the initial sanction by issuing a
second sanction wth retrospective effect to validate the cognizance
al ready taken on the basis of the initial sanction order. Even ot herw se,
the position has been clarified by the larger Bench in State of Mudhya
Pradesh vs. Virender Kumar Tripathi (supra).

10. In the instant cases the High Court had interdicted the crinina
proceedi ngs on the ground that the Law Departnent was not the conpetent
authority to accord sanction for the prosecution of the respondents. Even
assuning that the Law Departnment was not conpetent, it was still necessary

for the High Court to reach the conclusion that a failure of justice has
been occasioned. Such a finding is conspicuously absent rendering it
difficult to sustain the inmpugned orders of the Hi gh Court.

11. The Hi gh Court in both the cases had also cone to the conclusion
that the sanction orders in question were passed nechanically and wthout
consideration of the relevant facts and records. This was treated as an
addi tional ground for interference with the criminal proceedings registered
agai nst the respondents. Having perused the relevant part of the orders
under chal l enge we do not think that the H gh Court was justified in comng
to the said findings at the stage when the sane were recorded. A nore
appropriate stage for reaching the said conclusion wuld have been only
after evidence in the cases had been led on the issue in question.

12. We, therefore, hold that the orders dated 23.03.2012 and 03.03.2011
passed by the Hi gh Court cannot be sustained in law. W, therefore, allow
both the appeals; set aside the said orders and direct that the «crinina

proceeding against each of the respondents in t he appeal s under
consi deration shall now commence and shall be concluded as expeditiously as
possi bl e.

................................. cJl .
[P. SATHASI VAM
.................................... J.
[ RANJAN GOGO! ]
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