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JUDGMENT

V. GOPALA GOWDA, J.

Leave granted in all the Special Leave Petitions.

2. These Civil Appeals are filed by the appellant-
State of Jhar khand guestioning the legality of
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i mpugned j udgnment and order dated 08.11.2011 passed by

the H gh Court of Jharkhand in Letters Patent Appeal

No. 256 of 2011 and connected cases which allowed the

appeal s of the respondent-wit petitioners by setting

asi de t he j udgnent dat ed 25.07. 2011 passed

| earned single Judge whereby the wit petitions of the

t he

by

t he



r espondent - enpl oyees wer e

Interlocutory Application No. 3223 of 2011 was al |l owed
after quashing the show cause notices issued and orders
of term nation of services of the respondent-enpl oyees.
The Division Bench of the High Court by fram ng certain

subst anti al questi ons of | aw has

respondent s herein shal | be entitled

consequential benefits. The appellants bei ng aggrieved

of the inpugned judgment and orders have filed these

Cvil Appeals by urging various facts and | egal grounds

in support of the sane and prayed to set aside the

i mpugned j udgnent and orders by al

Appeal s.
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3. Certain relevant facts are stated for the purpose

of appreciating the rival |egal contentions urged on

behal f of t he parties with a Vi ew

correctness of the findings and reasons recorded by the

Di vi si on Bench of t he Hi gh Court

judgnent and further to find out as to whether the

i mpugned judgnent and orders warrant interference by

this Court in exercise of its appellate jurisdiction in

these Civil Appeals.

4, The respondent - enpl oyees (the

before the High Court), were initially appointed in the

year 1981 in the posts of Junior Engineers in the Rura

Devel opnment Departnent in the erstwhile State of Bihar

in respect of which the reconmendation of the Bihar

Public Service Comm ssion (for short "the BPSC') was

not required. It is t he case of

enpl oyees that they have continuously discharged their
duties in the above posts honestly and diligently to

t he satisfaction of their

enpl oyer.

subsequent |y appoi nt ed ad- hoc
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on
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di sm ssed

t enporary

and t he

hel d t hat t he

to al | t he

oW ng t he Cvil

to exam ne t he

in t he i mpugned

Wit petitioners

t he respondent -

They wer e

basi s as



Assi stant Engi neers in the pay-scal es of 1000- 50- 1700
P. Ro- 10-1820/-, with certain conditions on the basis of
recomendat i on nade by the BPSC agai nst tenporary posts
from t he date of notification. Their servi ces as
Assi stant Engi neers on ad-hoc basis were entrusted to
wor k in t he Road Construction Depart ment wher e t hey
wer e required to contribute their wor k wi t hin t he
stipul ated period. The relevant condition No. 2 in the
said notification No. VWor k/ G 1- 402/ 87, 248/ (S) Pat na
dated 27.6.1987 is extracted hereunder: -
"1. XXX XXX XXX
2. Thi s ad- hoc appoi nt ment shall be
dependent on approval of Bihar Public
Servi ce Conmi ssi on.
3. XXX XXX XXX oo "
It is their further case that they have been working in
the said posts for nore than 29 years fromthe date of

first appointnment as Junior Engineers and 23 years from

the appointnent in the posts of Assistant Engineers on

ad- hoc basi s. Nei t her t he BPSC nor Bi har State
Gover nnment nor Jharkhand State Governnent had intention
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to di spense with t he services of t hese enpl oyees

Therefore, they did not take steps to dispense with

their services from their posts. The enpl oyees
approached the Hi gh Court when they were issued the

show cause notices dat ed 20. 4. 2010 by t he appel | ant

No. 3. After t aki ng subst anti al wor k from t he
respondent - enpl oyees they have been harassed by issuing

show cause notices asking themto show cause as to why

their services should not be term nated on the ground

of their appointnment to the posts as illegal/invalid.
Thei r appoi nt ment s wer e, however, not hel d to be
invalid ei t her by t he orders of t he Hi gh Court or

Supr emne Court in spite of t he fact t hat 199 posts



filled up by advertisenment No. 128/ 1996 issued by the

BPSC dated 2.9.1996 as the same would not affect the

r espondent - enpl oyees who ot herw se
conti nuous service for nor e t han
substantial posts of Road Construction Departnment and

not of Rur al Engi neeri ng/ Rura

Therefore, it was pleaded by themthat the inmpugned
C. A@SLP(C) No. 266 of 2012 etc.etc. 8

notices i ssued to t hem was an enpty

preconcei ved deci sion and the same is also not only
discrimnatory but also suffers fromlegal mal afides

arbitrariness, unr easonabl eness

transgressi on of t he interim or der

passed in W P. (S) No. 1001 of
overreaching the majesty of the High Court.

5. They further sought for declaration that since the
services of the respondent-enpl oyees fortuitously fal
inthe territory of Jharkhand State with effect from

15. 11. 2000 and no final cadre

servi ces has been made till date

al | ocati ons were nade vide order dated 20.12.2006 by

the Central Advisory Committee within the meani ng of
Section 72 read with Section 73
organi zati on Act, 2000, it is
appel l ant-State of Jharkhand and its instrunentalities

have no unilateral power and jurisdiction to take any

such deci si on to their di sadvant age
appoi nted before the date of establishnment of Jharkhand
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St ate. Ther ef or e, t he i mpugned
unilaterally by the appellant-State to the respondent-

enpl oyees declaring their services as illegal is not

only a col ourabl e exerci se of its

whi nsi cal, discrimnatory

in violation of Articles 14, 16, 19(1)(g) and 21 of the

have

23 years

Wor ks

been in

in t he

Depart nment.

formality

and is

dat ed

in

W th

utter

22.3.2010

2010 anount i ng

di vi si on

after

of t he

pl eaded

as

noti ces

power

and thereby its action is

of

to

their

tentative

Bi har Re-

t hat

t hey

but

t he

i ssued

al so



Constitution of India.

6. Furt her, direction was sought by the respondent-

enpl oyees fromthe High Court in the Wit Petitions to

treat themequally at par with simlarly situated 120

per sons appoi nt ed al ong with t hem who fort
remai ned working in the territory of successor State of

Bi har nanel y, after t he Jhar khand State
w.e.f. 15.11. 2000 wi thout any di sturbance and consi der

their claimfor regularization along with themin terns

with the conscious Policy decision taken by it vide

notification No. 10113(s) dated 11.09.2009 by the Cadre

Controlling State of Bihar and in pursuance thereof the
respondent - enpl oyees have al so applied for the sane and

whi ch is in active consi derati on of t he
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Jharkhand and further they sought for issuance of a

Wit of prohi bition restraining t he appel l ants
term nation of their services from their posts
pursuance of the inpugned show cause notices as they

had seriously apprehended in the light of pre-decisive
and prejudicial findings and reasons recorded in the

i mpugned notices in the garb of order dated 22.3.2010

passed in WP.(S) No. 1001 of 2010, that their services

m ght be t er m nat ed. However , t he fact remai ns
t hey are di schar gi ng their regul ar service to
appel lants (al though their posts are terned as ad-hoc

in nomencl at ur e) for nor e t han 29 years from

initial appointnent as Junior Engineers since the year

ui tously

was formed

State of

from

t hat

t he

t he

1981 after fol |l owi ng due procedur e of Adverti senent

etc. and their services have been upgraded to the posts
of Assistant Engi neer again on tenporary basis in 1987

pursuant to Cabinet decision of the erstwhile State of

Bi har Government with the pernission of BPSC who

recogni zed their qualification of degree

had

and



experience. Therefore, their appointnment to the posts
C. A@SLP(C) No. 266 of 2012 etc.etc. 11

is legal and valid fromtheir date of inception of
their original appointment as Junior Engineers in the

erstwhile State Governnent of Bihar.

7. The sai d Wit petitions wer e opposed by t he
appel I ants herein urgi ng vari ous facts and | ega
contentions in justification of their claim and t he

reasons assigned in the show cause notices and opposed

the prayers of the respondent-enpl oyees, which case of

themis not accepted by the |earned single Judge and

consequently dismissed their wit petitions by judgnent

dat ed 25.7.2011. Aggri eved by t he sai d j udgnent and

orders, they filed Letters Patent Appeals before the

Di vi si on Bench of t he Hi gh Court urging vari ous
grounds.

8. The correctness of the same was chal |l enged by the

appel I ants bef ore t he Di vi si on Bench in t he Letter

Pat ent Appeal No. 256 of 2011 and ot her connected LPAs.

The | earned senior counsel for the parties were heard at

| ength. After considering the rival legal contentions

and noticing the relevant facts of these cases it was
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hel d by the Division Bench of the High Court that 200

posts have been created by t he erstwhile State
Governnment of Bihar in Rural Engineering O ganization of

t he Road Construction Departnent and the said posts

have been advertised by the department in Advertisenent

No. 13 of 1985 and agai nst those posts the respondent-

enpl oyees and ot her simlarly pl aced enpl oyees wer e
appoi nt ed after sel ection to t he posts of Assi st ant
Engi neers on ad hoc basis with perm ssion of the BPSC

and t hey conti nued as such in t he sai d posts. On
15. 11. 2000, t he State of Jhar khand was created by

bi furcation of the State of Bihar by the Act of Bihar



Reor gani sati on Act , 2000. It is t he case of t he
respondent - enpl oyees that as per Section 72 of the Act

of 2000, t he persons who wer e wor ki ng in t he posts
falling in the territory of the State of Bihar were to

continue in the posts in the State of Jharkhand. It is

not in dispute that the said enpl oyees continued in the

enpl oynent in the State of Jharkhand after creation of

new State. Thereafter, an order was passed by the High

C. A@SLP(C) No. 266 of 2012 etc.etc. 13

Court on 22.3.2010, in the Wit Petition No. 1001 of

2010 filed by Kanmal Prasad & Ors. which is produced on

record as Annexure-15 in the L.P.As. On the basis of the

said order, t he State Gover nnent of Jhar khand
unilaterally deci ded t hat t he appoi nt nent of t he
respondent - enpl oyees were not valid and accordingly it

had directed that they should go back to the State of

Bi har. The said action of the State of Jharkhand was

found fault with by the H gh Court. The Hi gh Court, in

the case of Ram Swarath Prasad v. State of Jharkhand &

Os.1 has held that the said power was not avail able

with t he State Gover nnent of Jhar khand i.e. to pass
uni l ateral order directing the respondent-enpl oyees to

go back to the State of Bihar, which action of it is not

in consonance with Secti on 72 of t he Bi har
Reor gani sati on Act, 2000. This aspect was al so observed

by the | earned single Judge in his judgnment inpugned in

the LPAs filed by the respondent enpl oyees. However, it

was observed t hat it is open to t he appropriate
authorities havi ng power to t ake r easonabl e deci si on
1

2002 (1) J.C. R 106
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after issuing show cause notices to the enployees with
regard to the final allocation of the cadre to the State

of Jhar khand in accor dance w th | aw. The State



Government of Jharkhand had interpreted the order dated

22.3.2010 as a direction to it and it had proceeded to

ternmi nate t he services of t hese enpl oyees. The
Government took a decision to term nate the services of

all such engineers including the respondent-enpl oyees in

t hese appeal s and notices were issued to them and the

State

same wer e stayed in t he interlocutory application

filed by the respondent-enpl oyees and status-quo order

dated 9.9.2010 was passed as per Ann.-18 in the Wit

Petition(S)No.2087 of 2010. Fi ndi ng t he
situation, the State Governnent subnmitted that they are

keepi ng t he order of term nation of services
respondent - enpl oyees and simlarly situated enpl oyees in

abeyance. The State Gover nnent rejected
representations of t he respondent - enpl oyees
term nated their services vi de separate but
orders dated 24.8.2011. The orders of term nation were

C. A@SLP(C) No. 266 of 2012 etc.etc. 15

quest i oned by t he r espondent - enpl oyees by
interlocutory application in the Letters Patent Appeals

questioning their propriety, correctness and legality of

the orders of term nation passed agai nst them and action

taken by the State Government of Jharkhand agai nst them

In the Letters Patent Appeals, the Division Bench of

Hi gh Court on 13.9. 2011 passed an interim
directing the appellants to maintain status-quo and the
respondent - enpl oyees were allowed to work in the posts.

The Di vi si on Bench accepted t he fact ual and
submi ssi ons urged on behalf of the enpl oyees that they

were appointed as back as in the year 1981 in the posts

of Juni or Engi neers whi ch wer e not illega
irregular and they are qualified persons and eligible to

hol d t he posts. They render ed their

satisfactorily and therefore, the State Government of

sai d

of t he

t he
and

siml ar

filing

order

| egal

or even

services



Bi har has appoi nt ed t hem in the posts of Assi st ant
Engi neers by the order of the Governnent dated 27.6.1987

and continued themin their services as such till the

orders of termnination passed agai nst them on 24.08. 2011

C. A@SLP(C) No. 266 of 2012 etc.etc. 16

that too during pendency of the Letters Patent Appeals

before t he Di vi si on Bench of t he Hi gh Court. It is
observed by t he Di vi si on Bench t hat t he r espondent -
enpl oyees have been in service i ndependent of any

interimorder passed by the court. The State Governnent

was in need of Junior Engineers, therefore, the State

Gover nnent of Bi har al | owed t he services of t he
respondent - enpl oyees in the posts. Thereafter, the State

Governnment of Bihar has decided to appoint themin the

posts of Assi st ant Engi neers and it was under t he
i npression that their names will be recommended by the

BPSC. After accepting t he case of t he respondent -
enpl oyees that since 1987 till 2011 when the orders of

termi nation of service were passed, they continued in

service and their salaries were paid with other service

benefits i ncl udi ng i ncrenents and t hey wer e duly
transferred fromthe State of Bihar to the State of

Jhar khand when it was formed and they were treated as

regul ar appoi nt ees for whi ch t he Jhar khand State
Gover nient did not obj ect their conti nuance in their
C. A@SLP(C) No. 266 of 2012 etc.etc. 17

services. The Order dated 22.3.2010 passed by the High

Court in the wit petitions referred to supra seens to

have been interpreted by the officers of the Jharkhand

State Governnent as a direction to it to proceed with to

termi nate the services of the respondent-enpl oyees. The

Di vi sion Bench of the High Court after referring to the

case of Secretary, State of Karnataka & Ors. v. Umadevi

& Os.2, has clearly held that if a person has served for

10 years or nore, then it is the duty of the State



Governnment to consider his case for regularization in
t he post. The said conclusion cane to be reached by
relying on Articles 309, 14, 16 of the Constitution of
I ndia. Relying upon Unmadevi & Ors. (supra), the High
Court has further referred to the judgnent in the State
of Karnataka & Os. v. ML. Kesari & Os.3 which is
considered by this Court and this Court has clearly held
that the case of Umadevi & Ors. (supra) cast a duty upon
the State Governnent to take steps to regul arize t he
services of those irregularly appointed appoi ntees, who
2
(2006) 4 SCC 1
° (2010) 9 SCC 247
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had served for nore than 10 years w thout the benefit or
protection of any interimorder. Further in the said
case, this Court has declared that it has been clearly
ordered that one time settlenment/measure should be taken
within six nonths i.e. from 10.04.2006. Wth reference
to the aforesaid deci si on t he | ear ned seni or counse
appearing on behalf of the respondent-enpl oyees pl aced
reliance upon Article 142 of the Constitution in support
of the subm ssion that order of the Suprenme Court be
respected and i mpl enent ed by its true meani ng and
spirit. Therefore, the D vision Bench of the Hi gh Court
accepted the sanme and cane to the conclusion that the
clains of the respondent-enpl oyees for regularization in
their posts are fit cases and they becane unfortunate
only because of the creation of the State of Jharkhand
over which the enployees had no control and coul d not
have prevented creation of the State of Jharkhand and
because of that reason only, one State cannot take a
different stand with respect to the enpl oyees appointed

by same process. The State CGovernnent cannot throw the
C. A@SLP(C) No. 266 of 2012 etc.etc. 19



enpl oyees j obl ess after 30 years of their
service in public enploynent guaranteed under Article 16

of t he Constitution, whi ch woul d result
injustice since their source of income will be taken

away and thereby the enployees and their fanmlies wll

suffer due to t he arbitrary action of
Gover nment of Jharkhand whi ch deprived a person of life

and |iberty guaranteed under Articles 19 and 21 of the

Constitution of India.

9. The said | egal contention urged on behalf of the
respondent - enpl oyees has been vehenently opposed by the

| ear ned Advocat e Gener al appeari ng on behal f
appel l ant-State bef ore t he Hi gh Court who

di stinguish the ratio laid down in the aforesaid case

to t he facts situation in t he pr esent case
further cont ended t hat t he said deci si on
application to the cases on hand which contention is

rejected by the Division Bench of the Hi gh Court.

10. It is contended by the | earned Advocate Genera

t hat jurisdiction of t he Hi gh Court in t he
C. A@SLP(C) No. 266 of 2012 etc.etc. 20

Patent Appeal is limted to the extent of the scope of
wit petitions. Therefore, the sanme cannot be enl arged

by the Division Bench of the High Court. It is further

submitted by himthat the respondent-enpl oyees in the

wit petitions have not prayed for regul arization of

their services, and therefore, they are not entitled to

any relief in the Letters Patent Appeals.

11. Wth reference to the aforesaid rival contentions,

the Division Bench, by recording its finding at paras

21, 22 and 31 of the inpugned judgment, has accepted

the case of the respondent-enpl oyees and all owed their

letters patent appeals by setting aside the judgnent

and order dated 25.7.2011 of the | earned single Judge.

conti nuous

in gr eat
t he State
of t he
sought to
and he
has no
Letters



12. During pendency of the Letters Patent Appeals, the

State Gover nnent rejected their representations and

term nated t he services of t he respondent - enpl oyees

vi de separate but simlar orders dat ed 24.8. 2011
agai nst each one of t hem Ther ef or e, t hey have

submitted interlocutory application in t he letters

pat ent appeal s before the Division Bench of the High

C. A@SLP(C) No. 266 of 2012 etc.etc. 21

Court questioning the propriety and legality of their

orders of termination passed by the State Governnent.

In the Letters Patent Appeals on 13.9.2011, an interim

order was passed directing t he State Gover nnent
Jharkhand to maintain status quo that is, to allow the

respondent - enpl oyees to work in the posts by it. The

court al so set asi de t he orders of term nation
allowing the interlocutory application and al so quashed

t he show cause noti ces and further held that
respondent - enpl oyees are entitled to the consequenti al

benefits.

13. The correctness of t he j udgnent and orders
chal  enged by the appellants in these Cvil Appeals by

fram ng various questions of |aw and urging grounds in

support of the sane and praying to set aside the sane.

The | earned senior counsel, M. P.P. Rao appearing on

behal f of the appellants subnitted that the order of

term nation of services of the respondent-enpl oyees -

ad hoc Assistant Engineers in the instant case, is the

necessary consequence of inplenentation of the judgnent

C. A@SLP(C) No. 266 of 2012 etc.etc. 22

and order dated 8.4.1996 of this Court in C A No.

7516- 20 of 1996 - Bi har State Unenpl oyed G vi
Engi neers Association & Ors. v. State of Bihar & Os.

Etc.4 as the respondents have failed to get selected by

BPSC. Therefore, they have no legal right to chall enge

of

by

t he



i mpl ementation of the said judgnent dated 8.4.1996 as
nmodi fi ed by subsequent order dated 23.10.1996 in | A No.
327/ 1996 pernitting the State Governnment to relax the
age of t he r espondent - enpl oyees. In support of t he
first subm ssion, he contends that the cut-off date for
consi deration of case of ad- hoc enpl oyees who have
wor ked for 10 years or nore in the duly sanctioned
posts, but under the cover of orders of the court, is
not covered by the case of Uma Devi & Ors. (supra)
whi ch was deci ded on 10.4.2006 and the tinme granted to
the State Governnent for setting in notion the process
of regul arisation of ad hoc enployees is "within six
nmonths fromthe date" i.e. till 9.10.2006.
It is further cont ended by t he | ear ned seni or
counsel on behalf of the appellants M. P.P. Rao that
’ (1996) 8 SCC 615
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regul arisation were allowed by the High Court in those
cases wher e appoi nt ment s coul d not have been made
wi t hout recommendati on of the BPSC and in view of the

Articles 309 and 16 of the Constitution of India, no

appoi nt nent coul d have been made by t he State
Gover nment to any post much | ess t he respondent -
enpl oyees in viol ation of t he Recr ui t nent Rul es
Therefore, the illegal appointnments of the respondent-

enpl oyees cannot be regul arized by the State Governnent
and t he Hi gh Court can not gi ve direction in this
regard
14. In view of the said decisions, according to the
| earned senior counsel, two questions would arise for
consi deration of this Court :-
(1) Whet her the respondent-enpl oyees worked til
10. 4. 2006 wi thout any interimorder of any
court?

(i) Were they appointed in duly sanctioned posts?
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However, the Division Bench of the Hi gh Court instead
of addressing these two questions, posed the question
as to whether ad hoc enpl oyees who have served for nore
than 10 years stand disqualified fromregularisation on
the ground that they did not participate in any other

appoi nt nent process. It is t he contention of th
e

| ear ned seni or counsel for t he appel I ants t hat t he

repeated finding of the Hi gh Court that the respondent-

Assi st ant Engi neers wer e conti nui ng in service
uni nterruptedly with t he enpl oyer for nor e t han 10
years, is factually i ncorrect st at enment of fact
Ther ef or e, t he finding recor ded in t he i mpugned

judgnent by the Division Bench of the H gh Court at
par agraphs 23, 25 and 26 is erroneous and the same
cannot be allowed to sustain by this Court for the
reason that they continued in their service at |east

followi ng six interimorders passed by the High Court

al |l of which were prior to 10.4.2006, the cut-off date
ment i oned in Ura Devi (supra) for consi dering t he
question of regularisation of ad hoc enpl oyees and
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therefore t he sai d deci si on does not appl y to t he
present cases. According to him the dates on which the
interimorders passed in different wit petitions are

ment i oned hereunder : -

S. No. Dat e of Case No. Cause Title Vol . / Pages
O der

1. 15.12. 1996 CWC No. 9420 Paras Kumar v. Vol. Il

of 1996 State of Bi har pp. 20-21
2. 20. 6. 1997 CWIC No. 11761 Sardar Pradeep Vol . 11

of 1996 Singh v. State p.22

of Bi har

3. 4.4.2002 awc No. 2606 Jawahar Prasad Vol .1 pp

of 2002 Bhagat v. State 84 and 86

of Bi har



4. 4.4, 2002 cWC No. 4327 Akhi |l esh Pr asad

of 2002 V. State of
Bi har
5. 4.4.2002 awc No. 4365 Vij ay Kumar
of 2002 Sharma v. State
of Bi har
6. 8.1.2003 cwcC No. 2087 Vol .
of 2010 as p. 147 at
noticed in the pp. 163- 164
pr esent case
i.e. WP No.

2087 of 2010

15. In support of second | egal subnission fornul ated

above, the | earned senior counsel has submitted that

neither the judgnent in Unadevi’'s case (supra) nor in

C. A@SLP(C) No. 266 of 2012 etc.etc.

U P. State Electricity Board v. Pooran Chandra Pandey &

Os.5 is applicable to the cases in hand in favour of

t he respondent - enpl oyees. It is further subnitted that

the Division Bench of the High Court has erroneously

applied to the cases of respondent-enpl oyees and t he
directions cont ai ned at para 53 of Uraedevi’ s case
si nce t he respondents conti nued in service with t he

appel lants at the instance of court’s interimorders

passed in wit petitions referred to supra which has

been established by the appellants. He has al so pl aced

reliance upon the judgnment of this Court in the case of

Anrit Lal Berry v. Collector of Central Excise, New

Del hi & Os.6 In support of his | egal contention that

r espondent - enpl oyees conti nued in service with t he
State CGovernments of Bi har and Jharkhand, the |earned

counsel stated t hat simlarly pl aced enpl oyees had
approached the High Court seeking certain reliefs and

they had obtained interimorders. Hence, the benefit of

said interimorder passed by the H gh Courts of Patna

5
(2007) 11 SCC 92

(1975) 4 SCC 714
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and Jhar khand has been ext ended to t he respondent -
enpl oyees and therefore they were continued in services

by applying the law laid down by this Court in the

af oresai d case. Therefore, the finding recorded by the

Di vi sion Bench accepting the subm ssion on behal f of

t he r espondent - enpl oyees in t hese appeal s t hat t he
r espondent - enpl oyees conti nued in service
uni nterruptedly wi t hout t he interim orders, is

factually not correct. Therefore, the | earned senior
counsel for appellants contends that the said finding
is not only erroneous but also suffers fromerror in

| aw. Hence, the inpugned judgnment and orders are liable
to be set aside. He further contends that in view of
the above contentions, the respondent-enpl oyees are not
entitled for the reliefs granted by the Division Bench
of the High Court in the inpugned judgnment and orders
and therefore, he has prayed for setting aside the sane

by allowi ng these Gvil Appeals.

16. The af oresai d submi ssi ons made by t he | ear ned
seni or counsel on behal f of t he appel I ants wer e
C. A@SLP(C) No. 266 of 2012 etc.etc. 28

rebutted by the | earned senior counsel, M. J.P. Cama

appearing on behal f of t he r espondent - enpl oyees
justifying t he reasons r ecor ded in t he i mpugned

j udgnent contending that the respondent-enpl oyees were

appoi nted as Juni or Engineers in the year 1981 in the

Rural Departnent of the State of Bihar and in the year

1985 when regul ar appointnments were to be made to the

Post s of Assi st ant Engi neers in pur suant to an
adverti senent made in t he year 1985 itself, t he
respondents applied for the sane but did not succeed

and t her ef or e, t hey wer e put in t he wai ting list.
However, their services were not termninated even after

regul ar appointnents were made to the posts in the year



1985 as cont ended by t he appel I ant s. Thei r services
were not di spensed with because their work was good and

they were appoi nted as Assi stant Engi neers by order of

t he Bi har State Gover nient dat ed 27.6.1987 and
thereafter they continued in service without break in

their service till t he orders of term nation dat ed

24.8. 2011 passed against them It is further contended
C. A@SLP(C) No. 266 of 2012 etc.etc. 29

that even after bifurcation of the appellant-State of

Jhar khand from State of Bi har

r espondent - enpl oyees conti nued in
any br eak. It is cont ended t hat
vacanci es of Assi st ant Engi neers

Devel opnent Departnent in the erstwhile State of Bihar

is not in dispute. The existence of vacancies in the
sai d posts is not deni ed by t he
there were 207 vacanci es as on 2010. Therefore, they
conti nued in service t hough t hey

order of the State Government on 27.6.1987 on ad hoc
basis but continued as such till the termination orders
wer e passed agai nst them They were being paid regular
sal ary and ot her service benefits were given to them

t her eby t hem as

treating per manent

appel I ant s. He further cont ended
Bench in its judgnment has held that the State Public
Service Conmi ssi on merel y exam ned
eligible candidates for the posts and reconmended the
nanes of such suitable candidates for appointnment to
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the posts. In the case on hand, it is not the position
of the State Governnent that these enpl oyees hol di ng
the posts of Assistant Engineers and rendering their
services are not suitable persons to hold the posts. It

is further contended that interimstay was granted by

on 15.11. 2002, t he

enpl oynent wi t hout
t he exi st ence of

in t he Rur al

appel lant-State as
wer e appoi nt ed by
enpl oyees by t he

t hat t he Di vi si on

suitability of



the Hi gh Court in the cases of the respondent-enpl oyees
for the first time on 9.9.2010. Therefore, it is not
correct to state that they continued in the service
with the intervention of interimorders of the High
Courts as urged by the appellants’ senior counsel and

therefore, they are not entitled to the benefit of the

deci si on of Uredevi’ s case (supra). Furt her, t he

| ear ned seni or counsel cont ends t he core

involved in the case in hand are:-

questions

(1) Whet her t he servi ces of t he respondent -
enpl oyees shoul d have been consi der ed for
regul ari zation by t he State Gover nnent even

though in the first instance they did not obtain
sel ection t hr ough t he Public Service
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and on the 2nd occasion they did not participate in
the sel ection process?
(2) Whet her, t hey wer e entitled to
regul ari zati on based only on the fact they had
wor ked for nor e t han 10 years of
continuously with the appellants?
He further subnmits that the H gh Court, considering the
| aw decl ared in Umadevi’s case (supra) at para 53 and
al so keeping in view the justice and good consci ous,
has granted the relief to the respondent-enpl oyees. The
sanme cannot be terned either as erroneous or error in
I aw. Further, it is contended that the Division Bench
of the High Court of Jharkhand has rightly rejected the
contentions urged by the Advocate Ceneral to the effect
that the persons who are appointed on ad hoc/tenporary
basi s had an opportunity to get anot her appointnent
regul ar selection and they failed to participate in the
sel ection process, therefore the sane woul d not be a
ground for the appellants to refuse regul arization of

service of the respondent-enpl oyees, even after they

Commi ssi on

claim

service

in
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have not availed such opportunity. The enpl oyer State

Gover nnent did not choose to di spense  with their
services though there is no restraint order fromthe

court. In the cases in hand, both the Governnent of

State of Bi har and Jharkhand have continued the service

of all the respondent-enpl oyees for 10 or nore years

even after they failed to get appointed to the posts on

a regul ar basis. Therefore, the principle laid down in

Uradevi’s case (supra) would squarely apply in the case

in hand in support of t he r espondent - enpl oyees. The
submi ssi on made by the | earned senior counsel on behal f

of t he appel I ant s t hat t he regul ari zation of t he
respondent - enpl oyees in their service wuld deprive the

ot her eligible persons from enpl oynent is whol | y
untenable in |l aw as the same woul d constitute not only

di scrimnation but al so deprivation of their
l'ivelihood, which is not legally pernmissible in |aw

The question is whether the appellants can termninate

the services of the present enpl oyees who have served

for nor e t han 10 to 30 years, t her eby rendering
C. A@SLP(C) No. 266 of 2012 etc.etc. 33

injustice to t he eligible peopl e. Ther ef or e, in any

event, it is doubt f ul whet her t he enpl oyer, nor e

particularly the State can raise such a plea to deny

enpl oynent to the enpl oyees and whether the | aw can be

interpreted in a manner so as to give all benefits to

the wrongdoers. The appointnents were given to a |l arge

nunber of engineers by the State Governnent of Bi har

consciously and there is no allegation of unfairness in

their appoi nt nent which can be said to be tainted or as

a resul t of any nepotism The error of t he State
Gover nnent of ei t her Bi har or Jhar khand woul d not

justify to t hr ow away t he r espondent - enpl oyees by



maki ng t hem unenpl oyed who have been well-settled in

their life since the sanme would anpbunt to a clear case

of discrimnation and deprivation of their Iivelihood.

Further, the Division Bench of High Court has rightly

hel d that there is duty cast upon the State Governnent

of Jharkhand to consider the claimof the respondent-

enpl oyees as one-time regul ari zation of
t enpor ary enpl oyees in their posts. Furt her
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contended by the | earned senior counsel that sinilarly

situated enpl oyees are conti nui ng in service
State CGovernnent of Bihar. Therefore, the relief sought

by the respondent - enpl oyees’ continuation in service,

clearly takes care of all the hurdles coming in their

way. The Division Bench of the High Court is of the

consi dered opinion that the enpl oyees services should

have been regul ari zed, but on t he ot her
appel lant-State Gover nnent , during pendency
Letters Patent Appeals, has term nated their services.

The same cannot be an hurdle for it and it woul d not

come in the way of the appellant-State Governnent for

grant of relief in favour of the respondent-enpl oyees.
Lastly, it is submitted t hat there is
distinction between filling up a vacant post by direct

recruitnent on the one hand and "regul ari zati on"

ad- hoc/

it is

in t he

hand, t he

of t he

mat eri al

of

exi sting enpl oyees in their posts by appl yi ng t he

deci si on of Umadevi’'s case (supra) who have served for

nmore than 10 years in the posts with the appellants

wi thout the interventions of any interimorders granted
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by any court. Furt her, he ur ges t hat t he
which flows fromthe nandate of Articles 14 and 21 of

the Constitution of India is supported at paragraph 53

of Unadevi’'s case (supra). It is further contended that

it is not a case of "appoi nt nrent " as

principle

ment i oned



herei nbefore but it is a case of "regularization". The
only qualification for the latter is continuous service
of t he enpl oyees wi t hout i ntervention of the court
order for a period of 10 years. Once this takes place,
the citizen’s right to livelihood as guarant eed under
Article 21 as also his/her right to fair treatnment and
against arbitrary action of the appellants is protected
by Article 14 of the Constitution of India. That is the
rati o of the inmpugned judgnment of Division Bench of the
H gh Court. The conclusion and the finding and reasons
recorded by the Division Bench of the High Court on
this aspect of the matter in the inpugned judgnent is
squarely covered by the Constitution Bench deci sion of
this Court in the case of Oga Tellis & Os. v. Bonbay
Muni ci pal Corporation & Os.7 The rel evant para’s of
7
(1985) 3 SCC 545
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the same will be extracted in the reasoning portion of
the judgnent. Therefore, the | earned senior counsel has
prayed for dism ssal of the appeals.
17. Al'l the other |earned counsel appearing for the
r espondent - enpl oyees in t he connect ed G vil Appeal s
have adopted the subm ssion nade by the | earned senior
counsel on behalf of the respondent-enployees in the
Cvil Appeal @SLP (C) No. 266 of 2012. In view of the
above submi ssi ons, t he | ear ned counsel for t he
respondent - enpl oyees requested this Court for disnissa
of the G vil Appeals.
18. Wth ref erence to t he above sai d rival | ega
cont enti ons, ur ged on behal f of t he parties t he
followi ng points would arise for consideration in these

Cvil Appeals :-

(1) Whet her t he i mpugned j udgnent is



correct in hol di ng t hat
r espondent s- enpl oyees are entitled
for t he benefi t of Umadevi’ s case
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(supra) as they rendered nore than
10 years of service in t he State
Gover nient of Jhar khand wi t hout
intervention of the court?

(2) Whet her the inpugned judgnent passed
by the Division Bench of Hi gh Court

is vitiated on account of erroneous

finding or suffers from error in
| aw?
(3) Whet her t he i mpugned j udgnent

warrants interference by this Court
in exercise of power under Article
136 of the Constitution of India on
the grounds urged in these appeal s?

(4) What orders?

Answer to Point Nos. 1 & 2
These points are answered together as they are
inter related with each other
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19. The | earned seni or counsel appearing on behal f of
t he appel I ants ar gued t hat there have been r epeat ed
findings of the High Court that the respondents have
been continued in service voluntarily by the enpl oyer
for nore than 10 years. Correctness of the sane is
di sput ed by t he | ear ned seni or counsel for t he
appel I ant s by pl aci ng reliance upon at | east Si X
interimorders passed by the Hi gh Court all of which
are prior to 10-4-2006, the dates of these Orders are

as follows:

t he



(i) Order dated 15-12-1996 in CWC NO 9420
1996- Param Kumar v. State of Bihar.

(ii) Order dated 20-6-1997 in CWC No. 11761 of
1996- Sardar Pradeep Singh v. State of Bihar

(iii) Order dated 4-4-2002 in CMC No. 2606 of 2002-
Jawahar Prasad Bhagat v. State of Bihar

(iv) Order dated 4-4-2002 in CWC No. 4327 of 2002-
Akhi l esh Prasad v. State of Bihar.

(v) O der dated 4-4-2002 in CWIC No. 4365 of 2002-
Vijay Kumar Sharma v. State of Bihar.

(vi) O der dated 8-1-2003 in CWC No. 2087 of 2010
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Further, two stay orders have al so been passed by the

Hi gh Court subsequent to 10- 4- 2006, whi ch are
(1) Order dated 9-9-2007 of the |earned single Judge

and (2) Oder dated 13-9-2011

Further, in the case of Uma Devi (supra) it has been

hel d by the Constitution Bench of this Court that:

"53. One aspect needs to be clarified. There

may be cases where irregul ar appoi ntments (not
illegal appoi nt ment s) as expl ai ned
in S.V.Narayanappa (supra), R N. Nanjundappa
(supra),and B. N Nagarajan (supra),and referred
to in paragraph 15 above, of duly qualified
persons in duly sanctioned vacant posts m ght
have been nmade and t he enpl oyees have
continued to work for ten years or nore but

wi thout the intervention of orders of courts

or of tribunal s. The question of
regul ari zation of t he services of such
enpl oyees may have to be considered on nerits

in the light of the principles settled by this
Court in the cases above referred to and in

the light of this judgnment. In that context,

the Union of India, the State Governnents and
their instrunentalities should take steps to
regul ari ze as a one tine neasure, the services
of such irregularly appointed, who have worked
for ten years or nore in duly sanctioned posts
but not under cover of orders of courts or of
tribunals and should further ensure that

C. A@SLP(C) No. 266 of 2012 etc.etc. 40

regul ar recruitnents are undertaken to fil
those vacant sanctioned posts that require to
be filled up, in cases where tenporary

enpl oyees or daily wagers are bei ng now

enpl oyed. The process nust be set in notion
within six nonths fromthis date. W al so
clarify that regularization, if any already
made, but not subjudice, need not be reopened
based on this judgnent, but there should be no

of



further by- passi ng of the constitutiona
requi r enent and regul ari zi ng or maki ng
per manent, those not duly appointed as per the
constitutional schene."”

(Enmphasis laid by this Court)

The | earned seni or counsel for the appellants placing
reliance upon the aforesaid paragraph of the decision
submits t hat t he respondents do not ful fil t he
requi renent of 10 years of uninterrupted service which
is sine qua non for regularization of the services of
t he enpl oyees in their posts. Hence, t he | ega
principle laid down by this Court in the aforesaid case
cannot appl y in t he pr esent case, t her ef or e, t he
respondents are not entitled for regul arization
20. W have heard the factual and | egal contentions
ur ged by t he | ear ned seni or counsel for bot h t he
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parties and carefully exam ned the findings and reasons
recorded in the inpugned judgnent with reference to the
evi dence pr oduced on behal f of t he respondent -
enpl oyees. The evi dence on record pr oduced by t he
respondent - enpl oyees would clearly go to show that they
have been rendering services in the posts as ad-hoc
Engi neers since 1987 and have been di scharging their
services as permanent enployees with the appellants.
Addi ti onal 200 posts wer e created t hereafter by t he
State Gover nment of Bi har . However, t he respondents
continued in their services as ad hoc enpl oyees wi t hout
any disciplinary proceedi ngs agai nst them whi ch prove
t hat t hey have been di schargi ng services to their
enpl oyers to their satisfaction
The | ear ned seni or counsel on behal f of t he
appel l ants have failed to show as to how the interim
orders upon whi ch he pl aced strong reliance are
extended to the respondents which is not forthconi ng

except placing reliance upon the decision of this Court



in t he case of Anti t Lal Berry (supra), wi t hout
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pr oduci ng any record on behal f of bot h t he State

Governnents of Bi har and Jharkhand to substanti ate the

contention t hat t he interim orders obt ai ned by t he
simlarly pl aced enpl oyees in t he Wit petitions
referred to supra wer e ext ended to t he respondent -

enpl oyees to mai ntain parity t hough t hey have not
obt ai ned such interim orders from t he Hi gh Court.
Ther ef or e, t he | ear ned seni or counsel has fail ed to
prove t hat t he respondent s have fail ed to r ender

continuous services to the appellants at |east for ten
years without intervention of orders of the court, the
findings of fact recorded by the Division Bench of the
Hi gh Court is based on record, hence the same cannot be
terned as erroneous in law. In view of the categorica
finding of fact on the rel evant contentious issue that
t he respondent - enpl oyees have conti nued in their
service for nore than 10 years continuously therefore,
the legal principle laid down by this Court in Uma
Devi’'s case (supra) at paragraph 53 squarely applies to
the present cases. The Division Bench of the High Court
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has rightly hel d t hat t he respondent - enpl oyees are
entitled for the relief, the same cannot be interfered
with by this Court.
21. In fact, the Division Bench of the H gh Court by
regul ari zi ng the respondent - enpl oyees vide its inmpugned
order has upheld the constitutional principle |aid down
by this Court in the case of AOga Tellis (supra), the
rel evant para of which reads as under : -
"32. As we have stated while summing up the
petitioners’ case, the main plank of their
argunent is that the right to life which is
guaranteed by Article 21 includes the right

to livelihood and since, they will be
deprived of their livelihood if they are
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evicted from their slum and pavenent
dwel lings, their eviction is tantamunt to
deprivation of their life and is hence
unconstitutional. For purposes of argunent,
we will assume the factual correctness of
the premise that if the petitioners are
evicted fromtheir dwellings, they will be
deprived of their livelihood. Upon that
assunption, the question which we have to
consider is whether the right tolife
includes the right to livelihood. W see
only one answer to that question, nanely,
that it does. The sweep of the right to
life conferred by Article 21 is wide and
far-reaching. It does not nean nerely that
Iife cannot be extingui shed or taken away
as, for exanple, by the inposition and
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execution of the death sentence, except
according to procedure established by | aw
That is but one aspect of the right to
life. An equally inmportant facet of that
right is the right to livelihood because,
no person can live w thout the nmeans of
living, that is, the means of |ivelihood.

If the right to livelihood is not treated
as a part of the constitutional right to
life, the easiest way of depriving a person
of his right to life would be to deprive
hi m of his nmeans of livelihood to the point
of abrogation. Such deprivati on would not
only denude the life of its effective
content and neani ngful ness but it would
make life inpossible to live. And yet, such
deprivation would not have to be in
accordance with the procedure established
by law, if the right to livelihood is not
regarded as a part of the right to life.
That, which alone nmakes it possible to
live, |eave aside what nakes life |ivable,
must be deened to be an integral conmponent
of the right to life. Deprive a person of
his right to livelihood and you shall have
deprived himof his life. |Indeed, that

expl ains the nassive migration of the rura
popul ation to big cities. They nigrate
because they have no nmeans of livelihood in
t he villages. The notive force which
propels their desertion of their hearths
and hones in the village is the struggle
for survival, that is, the struggle for
life. So uninpeachable is the evidence of

t he nexus between life and the neans of
l'ivelihood. They have to eat to live: only
a handful can afford the luxury of living
to eat. That they can do, nanely, eat, only
if they have the neans of |ivelihood. That
is the context in which it was said by
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Douglas, J. in Baksey that the right to
work is the nost precious liberty that nman
possesses. It is the nost precious liberty
because, it sustains and enables a nman to
live and the right to life is a precious
freedom "Life", as observed by Field, J.



in Munn v. Illinois neans sonething nore

t han nmer e ani mal exi st ence and t he

i nhi bition against the deprivation of life

extends to all those limts and faculties

by which life is enjoyed. This observation

was quoted with approval by this Court in

Kharak Singh v. State of U P."

(Enphasis laid by this Court)
In Vi ew of t he f oregoi ng reasons whi ch

assigned in this judgnment and in uphol ding the findings
and reasons recorded by the Division Bench of the High
Court in the inmpugned judgnment, it cannot be said that
the findings and reasons recorded by the H gh Court in
arriving at the conclusions on the contentious issues
that arose for its consideration can be terned either
as erroneous or error in |aw
22. In view of the foregoing reasons, we are inclined
to conclude that the High Court was legally correct in
ext endi ng t he benefits of Um Devi’'s case
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respondent - enpl oyees. Therefore, we answer point nos. 1

and 2 in favour of the respondent-enpl oyees.

Answer to Point No. 3

23. Though, point Nos. 1 and 2 have been answered in

favour of t he respondents, t he question
regarding the requirement of interference by this Court
under Article 136 of the Constitution of India requires
separate and i ndependent consideration by us. In the

case of Janshed Hornusji Wadia v. Board of Trustees,

Port of Munmbai & Anr.8, this Court observed as under:

"33. The discretionary power of the
Suprenme Court is plenary in the sense
that there are no words in Article 136
itself qualifying that power. The very
confernent of the discretionary power
defies any att enpt at exhausti ve
definition of such power. The power is
pernmitted to be invoked not in a

routine fashi on but in very
exceptional circunstances as when a
guestion of |aw of general public

i mportance arises or a decision sought
to be inpugned before the Suprene

to

rai sed

have

t he



8

Court shocks t he consci ence. This

overriding and exceptional power has
been vested in the Supreme Court to be

(2004) 3 SCC 214
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exerci sed sparingly and only in
furtherance of the cause of justice in
the Supreme Court in exceptional cases
only when special circunmstances are
shown to exist."

(Enphasis laid by this Court)

This position was reaffirmed and further elucidated in

the case of Mathai @Joby v. CGeorge & Anr.9, wherein the

two judge Bench of this Court held as follows:

9

"21. M. Venugopal has suggested the

foll owi ng categories of cases which al one
shoul d be entertained under Article 136 of
the Constitution.

(i) All matters involving substanti al

questi ons of law relating to t he
interpretation of the Constitution of

I ndi a;

(ii) Al matters of Nat i onal or
i mport ance;

(iii) Validity of laws, Central and State;
(iv) After Kesavananda Bharati, (1973) 4
SCC 217, the judicial revi ew of
Constitutional Amendnents; and

(v) To settle differences of opinion of

i mportant issues of |aw between Hi gh
Courts.

22. W are of the opinion that two
addi tional categories of cases can be
added to the above list, nanely (i) where

(2010) 4 SCC 358
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the Court is satisfied that there has been
a grave mscarriage of justice and (ii)
where a fundanental right of a person has
prima facie been violated. However, it is
for the Constitution Bench to which we are
referring this matter to deci de what are
the kinds of cases in which discretion
under Article 136 should be exercised.

23. In our opinion, the time has now cone
when an authoritative deci sion by a
Constitution Bench should | ay down sone
broad gui delines as to when the discretion
under Article 136 of t he Constitution
shoul d be exercised, i.e., in what kind of
cases a petition under Article 136 should
be entertained. If special |eave petitions
are entertai ned against all and sundry

ki nds of orders passed by any court or
tribunal, then this Court after sone tine
will collapse under its own burden

public



24. It may be nentioned that in Pritam
Singh v. The State AIR 1950 S.C. 169 a
Constitution Bench of this Court observed
(vide para 9) that "a nore or |ess uniform
standard shoul d be adopted in granting
Speci al Leave". Unfortunately, despite
this observation no such uniform standard
has been laid dowmn by this Court, with the
result that grant of Special Leave has
becone, as M. Setalvad pointed out in his
book ‘* My Life', a ganble. This is not a
desirable state of affairs as there should
be some uniformity in the approach of the
di fferent benches of this Court. Though
Article 136 no doubt confers a discretion
on the Court, judicial discretion, as Lord
Mansfield stated in classic terns in the
case  of John W | kes, (1770) 4 Burr
C. A@SLP(C) No. 266 of 2012 etc.etc. 49

2528 "neans sound di scretion guided by
law. It must be governed by rule, not
hunour: it nmust not be arbitrary, vague
and fanciful"

In Vi ew of t he | egal principl es laid down in t he

af oresai d decisions, we are of the opinion that the

deci sion of the High Court does not fall in either of

t he categories ment i oned above whi ch calls for our
i nterference. The Di vi si on Bench of t he Hi gh Court
having regard to the glaring facts that the respondent-

enpl oyees have continuously worked in their posts for

nor e t han 29 years di schargi ng per manent nat ure of
duties and they have been paid their salaries and other

service benefits out of t he budget al | ocati on, no
obj ection was raised by the CAGin this regard and

therefore, it is not open for the appellants to contend

that the law laid down in Uma Devi’'s case (supra) has

no application to the fact situation. The action of the

appel I ant s in term nating t he services of t he
r espondent - enpl oyees who have r ender ed conti nuous

service in their posts during pendency of the Letters

Pat ent Appeal s was quashed by the High Court after it
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has felt that the action is not only arbitrary but

shocks its consci ous and therefore it has rightly



exerci sed its di scretionary power and grant ed t he
reliefs to the respondent - enpl oyees whi ch do not cal

for our interference. Therefore, we are of the opinion

that this Court will not interfere with the opinion of

the H gh Court and on the contrary, we will uphold the

deci sion of the High Court both on factual and |ega

aspects as the sane is legally correct and it has done

justice to the respondent - enpl oyees.

Answer to Point No. 4

24. As already nentioned above, we are of the opinion

t hat t he Hi gh Court was correct in reinstating t he
r espondent - enpl oyees into their services under t he
appel lants by relying on the legal principles |aid down

by this Court in the Constitution Bench decision in Ura

Devi's case (supra). W accordingly direct t he
appel I ants to i mpl enent t he orders of t he Di vi si on
Bench of t he Hi gh Court t her eby conti nui ng t he
C. A@SLP(C) No. 266 of 2012 etc.etc. 51

respondents in their services and extend all benefits
as have been granted by it in the inpugned judgment.

25. The Cvil Appeals are dismissed accordingly.

[V. GOPALA GOWDA]
New Del hi ,

April 23, 2014.
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Hon' bl e M. Justice V. Gopal a Gowda pronounced
t he Judgment of t he Bench conpri si ng Hon’ bl e M s.
Justice Gyan Sudha M sra and Hi s Lordship.

Leave granted.

The appeals are disnmissed in terns of the signed
reportabl e judgnent.

(Neetu Khaj uria) (S.S.R Krishna)
Sr.P. A Assi stant Regi strar

(Signed reportable judgnent is placed on the file.)



