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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL No. 1597 OF 2008

ASHOK KUMAR SINHA APPELLAN

T
VERSUS

JAYA SINHA RESPONDEN

T
O R D E R
The appellant is a husband who has sought divorce fromthe

respondent-wi fe on the ground of cruelty. The contention raised a
t

t he hands of t he appel | ant - husband was firstly, t hat
t he

respondent-wife had willfully refused to have sexual cohabitation
with him and secondly, that she had been abusing, ill-treating and
quarreling with the appellant, as well as, with his parents and
br ot hers.

The Fanily Court which adjudi cated upon the claimraised by
the appellant declined to grant the appellant a decree of divorce.
The | egal position remained unaltered even at the stage of the High
Court which, by the inpugned order dated 12.12.2003, rejected the
prayer of the appellant for divorce.

During the course of consideration before this Court, in

the first instance, we exam ned the subm ssions advanced by the
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| earned counsel for the appellant, on the alleged willful refusa
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by the respondent-wife, of sexual cohabitation with him | nsof
ar

as the instant aspect of the matter is concerned, the High Court
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relying on t he submi ssi ons of t he respondent-w fe recor ded

foll owi ng observations in the inpugned order

..... The respondent-wi fe in her evidence has
deposed that it is not a fact that she did not

i ntend to | ead conj ugal life with her
appel I ant - husband and she had refused sexua
cohabitation with him She has further deposed
that she is still willing and ready to | ead
conjugal life with her appellant-husband. She has
al so denied the allegation in her evidence on oath
to have asked her appellant-husband to have

separ at e residence. The sexual cohabitation
bet ween the spouses is the nost inportant aspect
of the conjugal life and it is within their

domain. Therefore, the case of the appellant in
respect thereof has no leg to stand.....

..... The respondent-wi fe in her evidence has
specifically stated that she has never asked her
appel I ant - husband to have his separate residence.
In para-15 of her evidence she has specifically
deposed that her appell ant-husband has never told
hi mregarding his salary and the node of its
expenditure even on her query and it is not a fact
that there had been differences between her and
hi s appel | ant-husband in respect of his salary
during her stay in her matrinonial home and there
was al so no quarrel. She has further deposed that
there was a happy conjugal relationship between
themduring first fifteen days of their narriage
and thereafter demands of a car and cash was made
and for the fulfillment of the said demand, she
was assaulted and she was al so deni ed proper food.
She has al so deposed that the said demand coul d
not be fulfilled by her father due to his
inability and inspite of persuasion by her
relatives there was no change in respect of the
sai d demand and she returned to her parent’s house
in the conpany of her father with the consent of
her appel | ant - husband. She has further deposed
t hat when she again canme to her matrinonial home
in the nonth of May, 1988 she had to face the sane
cruelty perpetrated on her and on getting
information in respect thereof her father cane and
she returned to her parent’s house. She has al so
deposed that she was ousted from her matri noni al
hone on 14.7.1980 and on that occasion al so she
had gone to her parent’s house with their tacit
consent . In para-25 of her evidence she has
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deposed that she was assaulted in presence of her
appel I ant - husband who was a passi ve spectator in
respect thereof.....
Si nce the above factual position is not disputed and the
statement of the respondent has not been placed on the record of
this case, we have no doubt about the authenticity of the factua
position expressed by the High Court in the inpugned order

vi ew of the above factual position, it is not possible for us to

t he



accept, t hat t he respondent-w fe had willfully ref used
appel I ant of sexual cohabitation

I nsof ar as the second contention is concerned, namely,
that the respondent-w fe had abused, ill-treated and quarreled with
the appellant as well as his parents and brothers, the H gh Court
whil e deal i ng with t he i nst ant i ssue in par agr aph 10 of
i mpugned order, categorically recorded a finding, that there was no
pleading in the plaint filed by the appell ant seeking divorce on
t he basi s of t he above fact ual posi tion. In t he absence
pl eadi ng, it was whol |'y i mper ni ssi bl e for t he Courts bel ow
record any finding on the instant aspect of the matter in favour of
t he appel | ant. During the course of hearing, before us, |earned
counsel for the appellant could not invite our attention to the
pl eadings filed by the appellant to dispute the aforesaid factua
concl usi on. Accordi ngly, keepi ng in Vi ew t he facts
circunstances of the instant case, we are constrained to concur
with the above view recorded by the Hi gh Court.

Finding hinself in a predi canent, |earned counsel then

vehement|ly contended, that this Court, keeping in view that the
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parties had lived apart for t he | ast about 25 years, shoul d
di ssolve their marriage on the ground of irretrievabl e breakdown of
marri age. It was suggested that it was open to this Court to allow
the above relief in exercise of this Court’s jurisdiction under
Article 142 of the Constitution of India.
Havi ng gi ven our t hought f ul consi derati on to t he
contention advanced by the | earned counsel, as has been noticed in
the foregoi ng paragraph, we are of the view, that the above relief
cannot be granted to the appellant in the background of the recent
judgnent rendered by this Court in Darshan GQupta vs. Radhi ka Gupta
(CGivil Appeal Nos.6332-6333 of 2009, decided on 01.07.2013, cited
in (2013) 9 SCC 1).
For the reasons recorded hereinabove, we find no nerit in

the appeal and the sane is accordingly disnissed.
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