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1. The question agitating us relates to the circunstances (if any)
under which a conviction for nmurder under Section 300/302 of the

I ndi an Penal Code, 1860 (IPC) could be altered into a conviction

under Section 322/325 of the IPC (voluntarily causing grievous
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2. The question has arisen since in this appeal, despite a death

having resulted in an incident involving the respondents, their
conviction for murder by the High Court has been altered to a
conviction for voluntarily causing grievous hurt, ignoring or
over | ooki ng a homi ci de.

The facts
3. On 14t h Decenber, 1996 the appellant (Ri chhpal Singh Meena)

and a few others were sitting beside a well near the agricultural
fields. Richhpal’s father Sunderlal Meena (deceased) had gone to

i nspect the fields. While he was there, Sunderlal met Kail ash,



Gnhasi, Lala and their respective w ves and their nother. Soon
thereafter, there was a hot exchange of words between them
regardi ng danage to the enbanknent in the agricultural fields.

4. Kai | ash, Ghasi and Lala told Sunderlal that they were | ooking
for himand he had now wal ked into the trap. Saying this, Kailash
caught hold of Sunderlal while Ghasi gave hima blow with a shove
and Lala gave hima blowwith a lathi on his back. On receiving the
bl ows Sunderlal fell down and on hearing noi ses, Richhpal and
others ran towards the spot and found that Sunderlal was being
beaten up by the ladies. Wth the assistance of those who were with
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him Richhpal managed to take Sunderlal to a hospital in Al war but

he succunbed to the injuries.
5. A post-nortem exam nati on was carried out by Dr. Anmar
Si ngh Rathore and he gave a report that the two injuries given to
Sunderl al were sufficient to cause death in the normal course. The
injuries were:
External injuries-
1. Contusion abrasion neasuring 8 x 10 cm reddi sh,
| ocated on left side of the rear side of the back
2. Contusion abrasion nmeasuring 8 x 8 cm | ocated on
right side of chest.
Internal injuries-
Fracture on the 4th and 5th ribs located on right side
of the chest. Right lung crushed neasuring 4 x 3 X
1 cm Blood clotting in lung. Fracture in 7th and 8th

rib on left side. Lung crushed. Plurae and sic(?) of

either side of the lungs torn
Dr. Rathore deposed that shock, haenorrhage and |ung injuries
resulted in his death. The injuries were sufficient to cause death in
t he normal course.
6. On these broad facts, a charge sheet was filed agai nst Chas

and Lal a for an of fence puni shabl e under Sections 302, 302/ 34 and

447 of the | PC
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7. On the evidence adduced before him the Additional District

and Sessions Judge-I11, Alwar convicted Ghasi and Lala for an
of fence puni shabl e under Section 302 of the IPC as well as for an

of f ence puni shabl e under Section 447 of the |PC However, they



were acquitted of the charge franed under Section 302/34 of the

I PC.

8. Feel ing aggrieved, the convicts preferred D.B. Crininal Appea
No. 403/1997 in the Jai pur Bench of the Rajasthan H gh Court. By

a judgnent and order dated 16 th April, 2003 the Hi gh Court

concl uded that Ghasi and Lala could be convicted only under

Section 325/34 of the I PC and not under Section 302/34 of the IPC
The Hi gh Court also held that they could not be convicted under
Section 447 read with Section 302 of the IPC. The sentence awarded
to themwas inprisonment for the period undergone, that is, about

18 nonths inprisonnent.

9. It will be noticed that Ghasi and Lala were not convicted by
the Trial Judge under Section 302/34 of the |IPC but were convicted
only under Section 302 and Section 447 of the IPC. dearly,
therefore, the Hi gh Court did not correctly record the fina
conclusion of the Trial Judge. However, this is a mnor matter
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Qur initial doubts

10. Wiil e hearing this appeal filed by the victims son, we were a
little surprised that the fact of Sunderlal’s hom cide was not taken
into consideration by the H gh Court while convicting Ghasi and

Lala and al so that no attenpt was nade to ascertain fromthe
evidence on record (if at all it was possible) to fix responsibility for
his death either on Ghasi or on Lala or both. Wiile we were ably
assisted in the hearing by Ms. Sunmita Hazarika, |earned ani cus
curiae, we nevertheless felt that the issue required some greater
experience. Accordingly M. Uday U. Lalit, Senior Advocate was
requested to assist us in the matter, and he willingly agreed.

11. M. Lalit cited several decisions of this Court involving the
death of a human being but in which the only puni shnent awarded

to the accused was for voluntarily causing grievous hurt and not

any puni shment for hom cide. Learned ani cus expressed the view

that the fact that a human being had died could not and shoul d not
have been ignored or overlooked in any of the cited decisions.

Learned ami cus was al so of opinion that all these decisions were



rendered by two Judge Benches of this Court and they needed
reconsi deration since they did not lay down the correct |aw.
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12. We propose to deal with all the judgnents cited by | earned

am cus as well as by |earned counsel appearing for the convicts and
then determ ne whether they need reconsideration

Homi ci de and the | PC
13. The 1 PC recogni zes two kinds of homicide: (1) Cul pable

hom ci de, dealt with between Sections 299 and 304 of the IPC, 1 and

2
(2) Not-cul pable hom cide, dealt with by Section 304-A of the IPC
1
299. Cul pabl e homi ci de. - - Whoever causes death by doing an act with the intention of
causing death, or with the intention of causing such bodily injury as is likely to cause death

or with the know edge that he is likely by such act to cause death, commits the offence of
cul pabl e homi ci de
Il'lustrations
(a) A lays sticks and turf over a pit, with the intention of thereby caus
ing death, or with the
know edge that death is likely to be thereby caused. Z believing the ground to be firm tr
eads on it, falls in and
is killed. A has committed the offence of cul pabl e homi ci de.
(b) A knows Z to be behind a bush. B does not knowit. A intending to ca
use, or knowing it to be
likely to cause Z's death induces Bto fire at the bush. B fires and kills Z. Here B may b
e guilty of no offence;
but A has conmmtted the of fence of cul pable hom cide.
(c) A by shooting at a fow with intent to kill and steal it, kills B, w
ho is behind a bush; A not
knowi ng that he was there. Here, although A was doing an unlawful act, he was not guilty o
f cul pabl e homi ci de
as he did not intend to kill B or to cause death by doing an act that he knew was |ikely t
0 cause deat h.

Expl anation 1.--A person who causes bodily injury, to another who is |abouring under
a di sorder, disease or bodily infirmty, and thereby accelerates the death of that other, sha
I
be deened to have caused his death.

Expl anation 2.--Were death is caused by bodily injury, the person who causes such
bodily injury shall be deenmed to have caused the death, although by resorting to proper
remedi es and skilful treatment the death mi ght have been prevented

Expl anation 3.--The causing of the death of a child in the nother’'s wonb is not
homi cide. But it may amount to cul pable homicide to cause the death of a living child, if any
part of that child has been brought forth, though the child may not have breathed or been
conpl etely born

304. Puni shnent for cul pable honicide not anpbunting to nurder. --Woever
conmi ts cul pabl e honi ci de not ampbunting to nurder, shall be punished with inprisonnent
for life, or inprisonnent of either description for a termwhich my extend to ten years, and
shall also be liable to fine, if the act by which the death is caused is done with the intenti
on
of causing death, or of causing such bodily injury as is likely to cause death;

or with inprisonment of either description for a termwhich nmay extend to ten years,
or with fine, or with both, if the act is done with the know edge that it is likely to cause
deat h, but without any intention to cause death, or to cause such bodily injury as is likely t
0
cause deat h.

2
304- A. Causing death by negligence. - \Woever causes the death of any person by
doi ng any rash or negligent act not amounting to cul pable homicide shall be punished with
i mpri sonnment of either description for a termwhich may extend to two years, or with fine, or
with both.
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For the present discussion we are not concerned with Section

304-B of the IPC

14. There are two kinds of cul pable homicide: (i) Cul pable

homi ci de anobunting to rmurder (Section 300/302 of the IPC), and

(ii) Cul pable homicide not anpbunting to nurder (Section 304 of the

IPC). A rash or negligent act that results in the death of a person

may not amount to cul pable homcide in view of Section 304-A of

the IPC. In other words, such a rash or negligent act would be

‘not -cul pable honmicide’. But, there could be a rash or negligent act

that results in the death of a person and yet anount to a cul pabl e

homi cide falling within the scope and anbit of Section 299 of the

I PC. This distinction was clearly brought out (follow ng Naresh Gri

v. State of MP.3 which contains a very useful discussion) in State

of Punjab v. Balw nder Singh4 in the foll ow ng words:
"Section 304-A was inserted in the Penal Code by
Penal Code (Amendnment) Act 27 of 1870 to cover those
cases wherein a person causes the death of another by
such acts as are rash or negligent but there is no
intention to cause death and no know edge that the
act will cause death. The case should not be covered
by Sections 299 and 300 only then it will cone under
this section. The section provides punishnent of either

description for a termwhich my extend to two years
or fine or both in case of homicide by rash or negligent

3
(2008) 1 scc 791
4
(2012) 2 sCC 182
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act. To bring a case of honicide under Section 304-A
I PC, the follow ng conditions nust exist, nanely,

(1) there nust be death of the person in question
(2) the accused nmust have caused such death; and

(3) that such act of the accused was rash or
negligent and that it did not amount to cul pabl e
homi ci de. "
The distinction brought out in both the judgments has been
accepted and foll owed, anopngst others, in Alister Anthony Pereira
v. State of Maharashtra5 and State v. Sanjeev Nanda.6 |In these
two cases, this Court found that a case of cul pable homni ci de not
anmounting to nurder (within Section 299 read with Section 304 of

the I PC) was nmade out and a conviction handed down accordingly.

15. Therefore, it is quite clear that when there is a death of a



human being, it may either be cul pable honicide (anmounting to

murder or not anounting to nurder) or not-cul pable hom cide, but

it is a honicide neverthel ess. Keeping this distinction in mnd, the
decisions cited by | earned anmi cus nmay be consi dered.

Rel evant deci si ons
16. This category consists of five cases in which despite a

homi cide, this Court convicted the accused only for voluntarily

causing grievous hurt, apparently ignoring or overlooking the

5
(2012) 2 SCC 648
(2012) 8 SCC 450
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provi sions of Section 299 and Section 304 of the |IPC

17. In State of Punjab v. Surjan Singh7 the Trial Court convicted
Surjan Singh and Charan Singh for the nurder of Labh Singh and

t hereby having committed an of fence puni shabl e under Section

302/ 34 of the I PC. On appeal, the High Court altered the
conviction to an offence puni shabl e under Section 326/ 34 of the

| PC8 even though one of the injuries was sufficient in the ordinary
course of nature to cause death. This was on the ground that they
had, on the spur of the monent, forned a conmon intention to

cause only grievous injury to Labh Singh. In other words, it was

hel d that a commopn intention to cause the death of Labh Singh was

| acki ng.

18. In an appeal filed by the State, this Court held that the High
Court did not commit any error of law in coming to the concl usion
that it did, nanely, that a common intention of causing the death of

7
(1976) 1 SCC 588

326. Voluntarily causing grievous hurt by dangerous weapons or mneans. --
Whoever, except in the case provided for by Section 335, voluntarily causes grievous hurt by
means of any instrunment for shooting, stabbing or cutting, or any instrunent which, used as
a weapon of offence, is likely to cause death, or by neans of fire or any heated substance, or
by neans of any poison or any corrosive substance, or by neans of any expl osive
subst ance, or by neans of any substance which it is deleterious to the hunman body to
inhale, to swallow, or to receive into the blood, or by neans of any aninal, shall be punished
with inprisonnent for life, or with inprisonnment of either description for a termwhich may
extend to ten years, and shall also be liable to fine.
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Labh Singh was absent. The applicability of Section 304 of the IPC



was not adverted to by this Court despite a honicide. The quantum

of sentence awarded is unfortunately not nmentioned in the Report.

19. Sardul Singh v. State of Haryana9 was a case in which the

Trial Court convicted Sardul Singh for the murder of Naresh Kumar

whil e Jagtar Singh was acquitted. The Hi gh Court confirnmed the
conviction of Sardul Singh and al so set aside the acquittal of Jagtar
Singh. Both were held liable for an of fence puni shabl e under

Section 302 of the IPC

20. In appeal, this Court held that the assailants had a conmon
intention to inflict injuries on the deceased and not cause his death,

t hat bei ng t he uni nt ended ultimte result. Based on
conclusion, it was held that Sardul Singh and Jagtar Singh could

be convicted only for an offence punishabl e under Section 325/ 34

of the I PC10 and nust be acquitted of an of fence puni shabl e under
Section 302 of the | PC The sentence awarded was of two years
i mprisonment. Again, the applicability of Section 299 read with

gection 304 of the IPC was not considered despite a hom cide.

(2002) 8 SCC 372
10

325. Puni shment for voluntarily causing grievous hurt.--Woever, except in the
case provided for by Section 335, voluntarily causes grievous hurt, shall be punished with

this

i mprisonment of either description for a termwhich may extend to seven years, and shal

al so be liable to fine.
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21. Rat t an Singh v. State  of Punj ab11 is a Record of

Proceedi ngs, two steps lower in the | adder than a judgnent and one
step below an order, and yet it has been found worthy of being
reported. In this case, Gje Singh was attacked by nunber of
persons and he ultimately succunbed to the injuries received. O
the assailants, some were convicted for an offence punishable, inter
alia, under Section 302/149 of the IPC. In appeal, the H gh Court
uphel d the conviction of three assailants, that is, Ram Singh, Dan
Singh and Rattan Singh and acquitted the others. These three
assailants were not only convicted for an offence puni shabl e under
Section 302/ 149 of the IPC but also for an offence punishabl e
under Section 325/149 of the | PC and under Section 324 of the

I PC.

22. This Court held that Ram Si ngh, Dan Singh and Rattan Si ngh



had only caused grievous injuries to Gaje Singh and therefore their
convi ction under Section 302 of the IPC could not be sustained.
Therefore, they were convicted for an of fence puni shabl e under
Sections 325 and 326 of the IPC, as the case may be, and sentenced
to five years inprisonnent. Again, this Court did not exam ne the

11
(1988) Supp. SCC 456
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applicability of Section 299 read with Section 304 of the | PC despite

a honi ci de

23. In Ninaji Raoji Boudha v. State of Mharashtral2 two
persons (Ninaji and Raoji) were convicted by the Trial Court for an
of fence puni shabl e under Sections 325 and 147 of the IPC and
sentenced to five years inprisonnent. This was despite the fact that
the injuries caused by themon Bhonaji had resulted in his death.

In an appeal filed by the State, the High Court convicted themfor

of f ences puni shabl e under Section 302/34 of the I PC for causing

the death of Bhonaji.

24. Ninaji and Raoji appealed to this Court and it was held that

they had given several blows to Bhonaji and one of themwas "a
forceful blow on the head which caused a depressed fracture and
fissures all over" resulting in his death. This Court noted that from
the evidence on record: (a) it could not be established who had

given that forceful blow, (b) the evidence established that Ninaji and
Raoji did not have a common intention of causing the death of

Bhonaji but there was a conmon intention of causing himgrievous

injury. Consequently, due to the |ack of any conclusive or specific

12
(1976) 2 SCC 117
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evi dence of who was responsible for the homicide and the absence

of a common intention, Ninaji and Raoji were acquitted of the

of fence of murder but were convicted of an offence punishable
under Section 325/34 of the IPC and sentenced to five years

i mprisonnment. |t appears to us that the principle applied by this

Court, though not so stated, is to be found in Section 72 of the IPC



whi ch reads as foll ows:

"72. Puni shment of person guilty of one of severa

of fences, the judgnent stating that it is doubtfu

of which.--In all cases in which judgnent is given

that a person is guilty of one of several offences

specified in the judgment, but that it is doubtful of

whi ch of these offences he is guilty, the offender shal

be punished for the offence for which the | owest

puni shnent is provided if the sane punishnent is

not provided for all."
25. Similarly, the principle laid down in Section 72 of the IPC
appears to have been invoked in Ram Lal v. Del hi Administration
in which four persons (including Ram Lal) were accused of having
mur dered Har Lal . The Trial Court acquitted one of them but
convicted the others, including Ram Lal for an of fence puni shable
under Section 302/34 of the IPC. In appeal, the H gh Court upheld
the conviction of Ram Lal for an of fence puni shabl e under Section
302 of the IPC, while the other two were convicted under Section
Criminal Appeal No. 341 of 2005 Page 13 of 29
325/ 34 of the I PC
26. In appeal before this Court, the question was whet her Ram La
coul d have been convicted for an offence puni shabl e under Section
302 of the IPC. It was held (by a three-Judge Bench) that the High
Court had erroneously concluded that the deceased received only
one injury on the head. In fact, he had suffered two injuries on the
head. Additionally, it was found that the H gh Court also held that
Ram Lal had given only one blowwith a stick to Har Lal on the
head. On these facts, it could not be said with any degree of
certainty whether the bl ow delivered by Ram Lal proved fatal or the
bl ow given by himdid not prove fatal. In the absence of any clear
identification of the blow given by Ram Lal, he was entitled to a
benefit of doubt. However, since the conmon intention of the three
assailants was to cause a grievous injury to Har Lal, therefore Ram
Lal was liable for conviction under Section 325/34 of the IPC
apparently applying the principle laid down in Section 72 of the
I PC. Accordingly, he was sentenced to five years inprisonnent.
27. It will be seen that these decisions were decided on their own

particular facts. This Court did not lay down any law that if there is

only a conmon intention to cause a grievous injury w thout any
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intention to kill, an accused cannot be convicted of nurder. This is

quite obvious since it would result in an absurd situation in cases
where a person smashes the head of another and pleads that he

had no intention to kill the victimbut only cause a grievous injury.
The accused nust be deened to know t he consequences of his act,
unless it was accidental or unintentional

Partially rel evant decisions
28. The second category of decisions cited by | earned anm cus,

t hough rel evant, do not greatly advance our discourse any further
since, in these cases a homicide had taken place and at |east one of
the accused was convicted for that hom cide.
29. In Radhey Shyamyv. State of U.P.13 three persons were
convicted by the Trial Court for the nmurder of Ram Saran. On
appeal, the High Court set aside their conviction for an of fence
puni shabl e under Section 302 of the I PC but convicted themfor an
of fence puni shabl e under Part | of Section 304 of the |IPC and
sentenced themto inprisonnent for seven years
30. O the three persons so convicted only Radhey Shyam
approached this Court and his contention was that he had not
13

(1999) 1 SCC 168
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inflicted any bl ow on the deceased. On a consideration of the

evi dence, this Court concluded that there was nothing to show t hat
Radhey Shyam had given the fatal blow, or for that matter any

blow, that was likely to cause the death of Ram Saran. Accordingly,
his conviction under Part | of Section 304 of the IPC was altered to
a conviction under Section 325 of the I PC and the sentence reduced

to two years inprisonnent.

31. This decision is not so relevant since two of the assailants
were convicted for causing the death of a human being and were

not let off only for an of fence puni shable for having caused grievous
i njuries.

32. Jarnail Singh v. State of Punjabl4 is a short order and by no

stretch of imagination can it be considered to be a judgnent and



certainly not a reportable judgment - it is merely the disposal of a
case. The order does not indicate the facts of the case and there is
no di scussion of the law. In any event, a reading of the order

i ndi cates that since there was no pre-concert between Jarnail Singh
and Sarwan Singh to cause the death of the victim their conviction
under Section 302/34 of the I PC could not be upheld by this Court.

14
(1982) 3 SCC 221
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The order does not indicate the nature of the injuries on the

deceased or who inflicted them Al that can be deci phered fromthe
order is that Jarnail Singh gave a sinple injury to the deceased
Since that is so, he obviously could not have been punished for the
of fence of nmurder. However, it is not clear what injuries were given
to the deceased by Sarwan Singh and whet her he was convicted for

the homi cide or not.

33. We shall have occasion a little later to deal with the reporting
of orders passed by this Court and the reporting of a Record of

Pr oceedi ngs.

34. In Sk. Karimullah v. State of A. P.15 accused no.1 (not
identified in the judgnent) and Karinullah were convicted by the
Trial Court for an offence punishabl e under Section 302/34 of the

I PC. Their conviction was upheld by the Hi gh Court.

35. Only Karinmullah approached this Court and it was found, on
facts, that no charge was franed agai nst hi munder Section 34 of

the 1PC. Additionally, there was a discrepancy in the eye w tness
account with regard to his role in the attack on the deceased. One
Wi tness stated that he had assaulted the deceased with a stick

15
(2009) 11 SCC 371
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whi | e another stated that he had given hima fist blow Under the

circunstances, on the basis of the evidence on record, this Court
hel d that Karimullah was |iable to be punished for an offence
puni shabl e under Section 325 of the |IPC and not under Section 302

of the IPC. In this case al so, at |east one of the assailants was



convi cted for a hom ci de.

Earlier decisions of this Court
36. Learned anmicus submtted that the cases falling in the first

category above, in which there is a honicide but a conviction only
for voluntarily causing grievous hurt, may even fall within Section
300 (thirdly) of the IPC and, therefore, require reconsideration. To
illustrate his point, learned am cus referred to three decisions, the
first being Abdul Waheed Khan v. State of A P.16 which decision
inturn refers to Rajwant Singh v. State of Keralal7 and Virsa

Singh v. State of Punjab. 18

37. It must be made clear that |earned am cus did not cite these
decisions with a viewto establish that the first category of decisions
menti oned above were either incorrectly decided or that Section 300
gghirdly) of the IPC was attracted. That was nentioned by himonly

(2002) 7 SCC 175
17

1966 Supp SCR 230
18

AR 1958 SC 465
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by the way. The principal reason for citing these decisions was to

hi ghl i ght the view taken by this Court that where violence is
deliberately inflicted and it results in the death of a human bei ng,
cul pabl e homicide is nade out - the only question being whether it
is nurder or cul pable honicide not anobunting to nurder.

38. In Rajwant Singh this Court held (and it is futile to try and
par aphrase the view lucidly expressed): -

"In addition to the other evidence establishing the
connection of Unni and Rajwant Singh with this crinme
there is a confession by Rajwant Singh before the
Sub- Magi strate, Cochin in which he graphically
describes the part played by himand Unni. Rajwant
Singh also stated that they only wanted the Lt.
Conmander and the sentry to remai n unconsci ous

while they rifled the safe and took away the noney. It
is contended that we must accept the confession as a
whol e and nmust hold on its basis that the intention
was not to kill, and that the offence of nurder is
therefore not established. As this is the nost

i mportant point in the case we shall consider it first.

"This point was argued by M J. G Sethi on behalf of
Raj want Singh and his argunents were adopted by M

Har bans Si ngh on behalf of Unni. M Sethi argued that
the of fence was one of causing grievous hurt or at the
wor st of cul pabl e homici de not anounting to nurder

and puni shabl e under Section 304 (second part) of the
I ndian Penal Code. It is quite plain that the acts of



the appellants resulted in the death of the victim
and the of fence cannot be placed | ower than

cul pabl e homi ci de because the appell ants nust

have known that what they were doing was |ikely

to kill. The short question, therefore, is whether the
of fence was nurder or cul pable honicide." (enphasis
gi ven by us)
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On facts, it was held that a case of nmurder falling within Section

300 (thirdly) of the I PC was nmade out.

39. Raj want Singh followed Virsa Singh (a three-Judge Bench)

whi ch concl usively lays down the requirenments of Section 300

(thirdly) of the IPCin the followi ng manner (again it is difficult to
par aphrase the clearly articul ated concl usions): -

"To put it shortly, the prosecution nust prove the
followi ng facts before it can bring a case under Section
300 "thirdly";

First, it nust establish, quite objectively, that a bodily
injury is present;

Secondly, the nature of the injury nmust be proved;
These are purely objective investigations.

Thirdly, it nust be proved that there was an intention
toinflict that particular bodily injury, that is to say,
that it was not accidental or unintentional, or that
some other kind of injury was intended.

Once these three elenments are proved to be present,
the enquiry proceeds further and,

Fourthly, it nust be proved that the injury of the type
just described nade up of the three elements set out
above is sufficient to cause death in the ordinary
course of nature. This part of the enquiry is purely
obj ective and inferential and has nothing to do with
the intention of the offender

Once these four elements are established by the
prosecution (and, of course, the burden is on the
prosecution throughout) the offence is nurder under
Section 300 "thirdly". It does not matter that there
was no intention to cause death. It does not matter
that there was no intention even to cause an injury

Crim nal Appeal No. 341 of 2005 Page 20 of 29
of a kind that is sufficient to cause death in the
ordi nary course of nature (not that there is any
real distinction between the two). It does not even
matter that there is no know edge that an act of
that kind will be likely to cause death. Once the
intention to cause the bodily injury actually found
to be present is proved, the rest of the enquiry is
purely objective and the only question is whether
as a matter of purely objective inference, the
injury is sufficient in the ordinary course of nature
to cause death. No one has a licence to run around
inflicting injuries that are sufficient to cause death in



the ordinary course of nature and claimthat they are

not guilty of rmurder. If they inflict injuries of that

ki nd, they nust face the consequences; and they

can only escape if it can be shown, or reasonably

deduced, that the injury was accidental or

otherwi se unintentional." (enphasis given by us)
40. I n Abdul Waheed Khan the Trial Court convicted three
accused under Part | of Section 304 of the IPC. The Hi gh Court, on
an appeal by the State, convicted themfor an offence punishable
under Section 302 of the IPC. This Court discussed Section 300
(thirdly) of the IPC, the object of the accused being to rob the
deceased, the grievous injuries voluntarily inflicted on the deceased,
the nature of injuries and then upheld the view taken by the High
Court. The case did not directly concern Section 325 or Section 326
of the IPC but was cited, firstly, to explain the anal ysis undertaken
by this Court inits earlier decisions and secondly, to highlight that
Section 299 of the | PC takes care of every situation of cul pable
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hom cide and thirdly and nost inportantly, to illustrate that
voluntarily causing grievous hurt resulting in death cannot be
sinply relegated to an offence puni shabl e under Section 325 or
Section 326 of the |IPC
41. Ref erence was al so nade by | earned am cus to Thangai ya v.
State of Tami| Nadul9 and Raj Pal v. State of Haryana20 which

reiterate the view expressed in Abdul Waheed Khan

The jurisprudence
42, A review of the decisions in the first category of cases,

indicates that in spite of the death of a person, and a finding in

some of themof an act of voluntarily causing grievous hurt, this

Court has not considered the provisions of Section 299 read with
Section 304 of the IPC. In our opinion, such a consideration is
important not only fromthe jurisprudential point of view but also
fromthe sentencing point of view

43. Fromthe jurisprudential point of viewit is inmportant because
when an act or om ssion of an accused causes the death of any

person, he or she is either guilty of cul pable honicide or guilty of

not - cul pable homicide. It is for the Court to determ ne on the



19

(2005) 9 SCC 650
20

(2006) 9 SCC 678
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evi dence whether, if it is culpable honicide, it amounts to mnurder

as explained in Section 300 of the IPC (along with all its clauses) or

not as explained in Section 304 of the IPC. If cul pable honicide

cannot be proved, then it would fall in the category of ‘not-cul pable
hom ci de’
44, We agree with | earned amicus that the sections in the | PC

relating to hurt (from Section 319 onwards) do not postul ate death

as the end result. In this regard, our attention was drawn to Section
320 of the | PC which designates various kinds of hurt as grievous

and particularly to ‘eighthly’ which relates to any hurt which
endangers life, but does not extinguish it. In fact, as pointed out by

| earned amicus, the arrangenent of sections in the | PC nakes it

clear that ‘offences affecting life' are quite distinct from offences of
“hurt’. If hurt results in death, intended or unintended, the offence
would fall in the category of an offence affecting life, else not. It is
this distinction that has apparently been ignored or overl ooked in

the first category of cases, but as nentioned above, those cases

were decided on their particular facts.

Sent enci ng
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45, The i ssue of sentencing is also of utnopbst inportance in cases

such as the ones that we have referred to. The reason is the
quant um of puni shnent to be inposed in a given situation. If an
accused is guilty of nmurder, say under Section 300 (thirdly) he or
she would be liable for a mininumof life inprisonnent; if an
accused is guilty of cul pable hom cide not anmpunting to nurder
under Section 304 he or she would be liable for a maxi mum of ten
years inprisonnent; if an accused is guilty of not-cul pable
homi ci de under Section 304-A of the I PC the punishnment woul d not
exceed two years inprisonnent. On the other hand, if the court

i gnores or overlooks the question whether the homicide is cul pable



or not but merely treats the case as one of voluntarily causing
grievous hurt punishabl e under Section 325 or Section 326 of the

IPC for whi ch t he maxi mum puni shnent is seven years
i mprisonment or ten years/life inprisonnent (as the case nay be),

then there is a real danger in a given case of an accused either
getting a lighter sentence than deserved or a heavi er sentence
(depending on the offence made out) than warranted by law. It is for

this reason that not only a precise fornulation of charges by the
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Trial Court (if necessary nultiple charges) is essential but also a

correct identification by the court of the offence commtted.

Position in | aw
46. Havi ng considered all the decisions cited before us (and

perhaps there are many nore on the subject but not cited), in our
opinion, a five-step inquiry is necessary: (i) |Is there a honicide? (i
If yes, is it a culpable homcide or a ‘not-cul pable homcide ? (iii)
is a cul pable homcide, is the offence one of cul pable honicide
anounting to nurder (Section 300 of the IPC) or is it a cul pable
homi ci de not amounting to nurder (Section 304 of the IPC)? (iv) If it
is a ‘not-cul pable homcide’ then a case under Section 304-A of the
IPCis made out. (v) If it is not possible to identify the person who
has committed the hom cide, the provisions of Section 72 of the I PC
may be invoked. Since this five-pronged exercise has apparently

been missed out in the first category of decisions, |earned am cus
was of the opinion that those decisions require reconsideration

47. In our view none of the decisions require any reconsideration

The position in lawis as we have culled out fromthe cases cited
before us making it clear that in nost cases the person who has
committed honicide (cul pable or not cul pable) can be identified.
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But it is quite possible in sonme cases, such as in Ninaji Raoji

Boudha and Ram Lal that conclusive or specific evidence is
| acking to actually pin down the person who has conmitted
homi ci de (cul pable or not cul pable). In such cases, the accused

woul d have to be given the benefit of Section 72 of the IPC. Such

i)
I f



cases arise if the investigation is defective or if the evidence is
insufficient. But where it is possible to ascertain who is responsible
for the homicide, the five-step inquiry can easily be carried out.

Concl usion on facts
48. Applying the five-step inquiry, it is clear that: (i) there was a

homi ci de, nanely the death of Sunderlal; (ii) the assailants gave two
lathi blows to Sunderlal which resulted in the fracture of his ribs
and piercing of his lungs. The injuries were not accidental or

uni ntentional - the assailants had a common intention of grievously
injuring Sunderlal and it is not as if they intended to cause sone
injury to himother that the ones inflicted. (iii) the opinion of Dr.
Amar Singh Rathore confirmed that the injuries caused to

Sunderl al were sufficient to cause death in the normal course.
Consequently, the hom cide was a cul pabl e honici de. Applying the

law laid down in Virsa Singh it is clear that Ghasi and Lala are
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guilty of the nurder of Sunderlal, the offence falling under Section

300 (thirdly) of the IPC and puni shabl e under Section 302 of the

I PC.

49. Under the circunstances, we set aside the decision of the High
Court and restore the decision of the Trial Court and convict GChas
and Lala of the offence of nurdering Sunderlal. The State will take
necessary steps to apprehend the convicts so that they undergo life

i mprisonment as required by | aw

Orders and Record of Proceedi ngs
50. It may be nmentioned, en passant, that the excessive reporting

of judgnments (including orders and Record of Proceedi ngs) has been
described by M. Fali S. Nariman, an enminent jurist, in ‘Indias

Legal System as "judgnents factory" and "case | aw diarrhoea". He

says that there are "just too many judgnents reported which have

to be cited, which have to be | ooked into, followed or distinguished,
all of which take up a vast anount of judicial tine". The blane for
this lies partially on "overweening judicial vanity", partially on the
| awyers who perceive that "everything that is said in each and every
judgnent or order of the highest court in any particular case has to

be presented as binding |law' and partially on conpeting | aw
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reporting agencies "who want their law reports to sell as w dely as

possi bl e". One of his conclusions is that the "Laws proverbial del ays

are not because there are too nany | aws but because there are just

too many judgnents and orders concerning them?"

51. If all of us in the fraternity of |aw desire to bring about sone
judicial reforms to ensure expeditious delivery of justice, we need to
put our heads together and foll ow sone sage advice and take

renedi al action before justice delivery gets tinmed out. Delays in our
justice delivery have al ready been adversely commented upon 21 and

it is nowtine for us to find viable and realistic sol utions.

52. The appeal is allowed.
khéhjéhé.b}ékéﬁh.béﬁéij ................
New Del hi; J
July 4, 2014 (Madan B. Lokur)
21
Wl liam Jack Pike v. The Indian Hotels Conpany Ltd. [2013] EWHC 4096 (QB)
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Hon’ bl e M. Justice Madan B. Lokur pronounced the judgnent
of the Bench comprising of Hon'ble Ms. Justice Ranjana Prakash
Desai and Hi s Lordship.

The appeal is allowed in terms of the signed judgnent.

(@ul shan Kunar Arora) (I'ndu Pokhrivyal)
Court Master Court Master

(Separate Reportable judgnent is placed on the file)
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