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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO. 672/2002
Shi vappa Buddappa Kol kar @ Buddappagol Appel | ant ('s)
VERSUS
State of Karnatka & Os. Respondent (s)
(Wth appl ns. For exenption fromfiling c/c of the inpugned judgenent and exenption fromfilin
g QT
Wth SLP(Crl.)..... Crlnp 4951/ 2002
Dat e: 29.9.2004 : This appeal was called on for hearing today.
CORAM :
HON BLE MR JUSTI CE P. VENKATARAVA REDDI
HON BLE MR JUSTI CE P. P. NAOLEKAR

For Appellant (s)M. K B. Sounder Rajan, Adv.
M . Sudar shan Raj an, Adv.

For Respondent (s) M. Anil Kumar M shra, Adv.
M. Mallikarjun Reddy, Adv. For
M. Sanjay R Hegde, Adv.

UPON hearing the counsel the Court made the foll ow ng
ORDER

Learned counsel for the parties nade their further submi ssions from10.35 a.m to 10.45 a.m
SLP(Crl)...Crl np4951/ 2002 is dism ssed as not pressed.

The appeal is allowed to the extent stated in the signed judgnent.

(Meenu Sethi )
Court Master

(Prom | a Nagpal)
Court Master

Signed reportable judgnent is placed on the file

I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO 672/ 2002



Shi vappa Buddappa Kol kar
@ Buddappagol

Abbellant

VERSUS

State of Karnataka & Os.

Respondent s

Wth SLP(Crl.)...CRLMP 4951/ 2002
JUDGVENT

The first accused in the Sessions Case No. 217/1994 on the file of Prl. Sessions Judge, Bijapu
r at Bijapur is the appellant before us.

The appell ant together with three other accused, who are petitioners in SLP(Crl.)...Clnp 4951
/2002, were charged under Section 302 read with Section 34 of the Indian Penal Code for conmm
itting the nmurder of Hanamant Basappa Byali at about 4.30 p.m on 4.9.1994 at Sankanal vill age
, Bijapur district. The victimwas killed in his fields. The accused were
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al so charged for the offence punishable under Section 324 read

with Section 34 |.P.C. for causing hurt to the wife of the deceased and to the brother of the d
eceased, who is an informant in the case. The accused were al so charged under Section 506 read
with Section 34 |.P.C.

After trial the accused were acquitted by the Sessions Judge. On an appeal filed by the State,
the Hi gh Court reversed the verdict of acquittal and convicted the appellant herein under Sec
tion 302 I.P.C. and sentenced himto life inprisonnent. The ot her accused were convicted under
Section 324 |.P.C. Accused- Buddappa Sabanna was convicted, in addition, for an offence unde
r Section 323 |.P.C.

As regards the Special |eave petition preferred by the three accused (other than the appella

nt), |learned counsel for the petitioners has stated at the outset that the three accused conv
i cted under Section 324 and Section 323 have al ready served
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the period of inprisonnment and the counsel made it clear that he is not pressing the special
eave petition. Hence, the special |eave petition is dismssed as not pressed.

Conming to the appeal filed by the appellant, the only point which is seriously urged before us
isinregard to the nature of offence, that is to say, whether the appellant is liable to be
convi cted under Section 302 or for a |lesser offence under Section 304 |I.P.C. Neverthel ess, the
broad facts need to be set out briefly. The prosecution case is that the deceased Hanamant B



asappa Byali was doing agricultural operations in his fields close to the village along with P
W1 and PW2, PW1 being the brother of the deceased. The trouble started when the appell ant
and the other accused tried to take their bullock cart through the fields of the deceased so a
s to reach the fields of the first accused. It appears fromthe evidence on record that the wa
y through the fields of the deceased is a short-cut to reach the lands of the accused and the
appel I ant had been driving his bullock cart through this path since considerable tinme. On the
crucial day the deceased
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objected for the cart being taken through his fields especially
for the reason that there was crop on the land. On this an altercation ensued. The quarrel wen
t on for sonme time with abuses hurl ed against each other. Suddenly the appellant took the axe
kept on the cart and hit the deceased- Hanamant on the occipital region which resulted in dep
ressed fracture of the skull bone. The other accused also inflicted injuries with clubs result
ing in fracture of the bones of left forearmand a | acerated wound on the outer aspect of the
thigh. An injury was also inflicted on PM1 by the appellant on his left arm According to the
medi cal evidence, it was a sinple injury. PW1 thereafter ran away fromthe place. PW2, an a
gricultural |abourer was observing the incident fromsonme distance. After the attack ended a
nd the deceased fell down, PW4- the wife of the deceased came to the spot and when she protes
ted she was ki cked by the accused Buddappa Sabanna. At that tine PW12 also cane to the spot.
After sone tinme accused No.2 and 3 took another bullock cart fromthe village and carried the
deceased in that cart and left the cart at the place opposite to the house of PW6. PW1 lo
dged the conplaint to the police at about 7.45 p.m Then inquest and investigation followed, t
he
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details of which it is not necessary to state. The bl ood stai ned axe was recovered fromthe ap
pel l ant pursuant to the disclosure made by him The postnortem exani nati on was done on the ne
xt day nmorning by PW3 who is the Medical Oficer attached to the Government hospital , Bagewad
i. W will advert to the details of postnmortemreport a little later

The High Court rightly accepted the testinony of injured eye witness PW1 and PW2 corroborat
ed by the evidence of other witnesses including PW 4,5 and 12. The trial Court rejected the t
estinony of the eye witnesses on flinsy and ill founded doubts. That is why, the | earned couns
el for the appellant has not chosen to assail the findings of the High Court in regard to the
actual occurrence and participation of the appellant in the attack.

Now, we wish to proceed to discuss whether the offence under Section 300 has been nade out so
as to warrant the conviction of the appellant under Section 302 |I.P.C. The High Court, withou
t rmuch of discussion, observed that the appellant had the i ntention to cause t he dea
th of Hanamant. This
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intention was deduced solely on the basis of the severity of the injury inflicted with a dan
gerous weapon. Wiile considering the question of intention, the Hi gh Court failed to consider
the very facts adverted to in the earlier portion of its judgnent. The facts that enmerge fr
om the record which have been noted by the H gh Court are as foll ows:



The entire incident appears to have taken place at the spur of the nonent when the bullock c
art of the accused persons was obstructed from proceedi ng further by the deceased."

Earlier it was observed by the H gh Court that the accused No.1l (appellant herein) all of a su
dden assaulted the deceased with an axe on his head. No doubt, these observations were nade b
y the High Court in the context of considering the question whether A-2 to A-4 shared comon i
ntention to kill Hanamant. However, the same observations/ findings wll be of relevance in a
ssessing the intention of the appellant to kill the victim First, we nust take note of the fa
ct that there was no preneditated or prearranged plan to attack the deceased. The trial Court
di scussed the question of notive and held that the notive was not established. On the aspect o
f notive the High Court did not give any definite finding except saying that the
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appel l ant had some cause to be aggrieved by certain past acts of the deceased in relation to
a |l and di spute. However, the prosecution evidence does not establish that when the appellant a
nd the other accused cane in the cart on the way to their fields, they were actuated by the in

tention to attack the deceased. The obstruction by the deceased and the quarrel that ensued as
a sequel thereof is sonething which could not have been anticipated by the accused or the pr
osecution party. In order to probe further into the aspect of intention, we nmay al so advert to
the evidence of PW2. PW2 described the incident as follows:

"First the exchange of words took place. They abused each ot her and the accused assaulted Hana
mant............. the quarrel went on for about one hour ......... "

Even hour may be an exaggeration, yet, the quarrel did go on for considerable tine. It is also
relevant to refer to the evidence of PW12, who is a neighbouring |land holder. PW12 stated t
hat while he was in the fields he noticed PW1 with an injury on his left hand. He was infornme
d by PW1 that the accused persons were assaulting his brother. He further stated
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that PW1 was scared to go along with himto the spot. Then he
al one went to the scene of occurrence and found the appellant standi ng near the deceased- Hanam
ant who was on the ground with injuries. The appellant was asking himto get up and to snoke
a beedi. The offer of beedi seens to be a mark of hospitality in these rural areas and perhaps
the appellant, who is an illiterate, m ght be having a notion that snoking of beedi would en
ergise or refresh the deceased. It only shows that the appellant did not reconcile hinself to
the situation that had happened. |Instead of continuing his aggressive posture, he becane repen
tent. Another circunstance which deserves notice is that only one blow with axe was dealt wth
and no other injury was inflicted on the deceased by the appellant. Having regard to the back
ground in which the incident triggered off and the conduct of the appellant and in view of th
e very findings recorded by the High Court , we are of the view that the appellant cannot be
mputed with the intention to cause the death of Hananant.
The next line of inquiry should be whether the case falls under clause thirdly of Section 300
because it is under
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this clause the respondent-State endeavoured to bring the offence. Even if the intention to ca
use death is absent, if the appellant had the intention to cause the particular bodily injury
and such bodily injury is objectively found to be sufficient in the ordinary course of nature



to cause death, clause thirdly of Section 300 is attracted. The lucid exposition of law as t
0 the scope and nuances of clause(3) of Section 300 by Vivian Bose J. speaking for the three j
udge bench in the celebrated decision in Virsa Singh Vs. The State of Punjab - 1958 SCR 1495 r
elieves us fromthe need to say anything further on the subject. There was sone debate on the
question whet her the appellant had the intention to cause the particular injury on the occipit
al region. It is,however, unnecessary to delve into this aspect further for the reason that we
are satisfied that the 2nd part of clause (3) is not attracted in the instant case having reg
ard to the nature of injuries and the nedi cal evidence.
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It is nowtine to refer to the nedical evidence. PW3 the Medi cal O ficer noticed the fo
Il owing three externa
injuries:

1) An incised wound on the right side occipital region, treanservers in position 3" x1/2" Bone
deep. There is depressed fracture of the skull bone under the wound.

2)A lacerated wound on the outer aspect of the left thigh 3" above the knee joint 1/2" by 1/2
" muscl e deep. Bruise around the wound present it is 4" in diameter, black in colour.

3)Fracture of the both bones of left forearm 1" proximal to the left wist joint. Bones are br
oken into many pieces. It is a closed fracture.

PW3 stated that the injury No.1 can be caused by sharp edged axe. Injury Nos. 2 and 3 are as
cribed to the attack by the clubs. W may recall that clubs were w elded by the other accused

Injury No.1 alone is attributed to the appellant. PW3 categorically stated that he found n
o other external injury on the dead body. The cause of the death, as noted in the postnmortemr
eport (Exb. P-3) and reiterated by PW3 in his deposition, is said to be cona as a result of in
jury to vital organs viz, brain and | ungs(enphasis supplied). The perusal of the post nortem

report makes an interesting
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revel ati on which unfortunately has not been noted by both the courts below. On internal exanmi
nati on of the head, PW3 found an inci sed wound on the occipital region causing a depressed fr
acture under the wound. Apart fromthat, the internal exam nation of thorax disclosed that the
re was fracture on second and third ribs on the right side at the anterior axillary portion
Pl eure was found to be |acerated, right lung was also | acerated and col |l apsed and a considera
ble quantity(2 litres) of <collapsed blood was found in the right side of thorax. Curiously,
no external injury corresponding to this internal injury in thorax region was noted by the Do
ctor. In fact he nade it clear in his deposition before the Court that he found no other exter
nal injury. At the sanme time his opinion is clear that the death resulted on account of both t
hese internal injuries nanely to the skull and to the lungs. The internal thorax injury could
not have been caused by the axe w thout there being an external incised or cutting injury. If

at all, the injury caused to the ribs and |lungs should have been the result of beating with s
ticks or clubs and PW3
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woul d not have noticed the corresponding |lacerations or contusions. In this context, we find
a passage in Mdi’'s Medical Jurisprudence and Toxi col ogy Ed. 21, Chapter XV Regional Injuries- L
ungs) which reads as foll ows:

"Contusions or |acertaions of the lungs may be produced by blows froma blunt weapon or by com
pression of the chest even without fracturing the ribs or showing nmarks as external injury."
We need not dilate further on this aspect as it is not the prosecution case that the appellant
was responsible for causing any injury other than the injury No.1. If so, it is fairly clear
that the injuries to occipital region as well as the thorax injury which caused damage to the
ribs and lungs are both severe injuries and according to the nedi cal evidence both these injur
ies cumul atively caused death. There is no evidence of the nedical expert to the effect that
njury No.1 by itself would have caused instantaneous death as has happened in this case or tha
t injury No.1 by itself was sufficient in the ordinary course of nature to cause death. No d

oubt injury No.1 is a severe injury on the vital part and in all likelihood, it could cause de
ath. Yet, it is difficult to extricate the inpact
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of an equally severe injury which was found to be present on
internal exam nation. In these circunstances, it is not safe to draw a conclusion that the inj
ury inflicted by the appellant, if at all it was intended to be inflicted, by itself would be
sufficient in the ordinary course of nature to cause death. On the state of nedical evidence
we have, it is not possible to draw such definite conclusion. Considering the nature of the in
jury and weapons used and the circunstances in which injury cane to be inflicted, we are of th
e view that the appellant shall be inputed with the knowl edge that the injury inflicted by him
was likely to cause death. He is therefore Iiable to be convicted under Section 304, Part-11.
Consi dering the facts and circunstances of the case, we feel that the inprisonment for a perio
d of five years and a fine of Rs.7,000/- would neet the ends of justice. The inpugned order is
nodi fied to the extent that the appellant shall stand convicted under Section 304 Part |l and
he shall undergo rigorous inprisonnment for a period of five years and a fine of Rs.7000/-. Qu
t of the fine anmount of Rs.7000/-,Rs. 6,000/- should be paid over to the wife(PW4) of the dec
eased. The
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| earned Sessions Judge shall take necessary steps in this

behal f. In default of payment of fine, there shall be inprisonment for a further period of one
year. The appeal is allowed to the extent stated above.

( P. VENKATARAMA REDDI )

( P.P. NAOLEKAR )

New Del hi ,
Sept enber 29, 2004.



