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JUDGMENT
Pi naki Chandra Chose, J.
1. Leave granted in Special Leave Petition (G vil) No.8979 of 2013.

2. The present batch of appeals has arisen fromthe comon judgnent and

order dated 14th August, 2009 passed by the H gh Court of Judicature at
2

Bonbay in a batch of wit petitions being Wit Petition Nos. 1804 of 2007

64 of 2004, 2316 of 2008 and 200 of 2008.

3. The Hi gh Court by neans of the common inpugned judgnment disposed

of the wit petitions filed by various security agenci es which clained that
after enactnent of the Private Security Agencies (Regul ation) Act, 2005
(hereinafter referred to as the "Central Act") by the Parliament, the
Maharashtra Private Security Guards (Regul ation of Enploynent &

Wl fare) Act, 1981 (hereinafter referred to as the "State Act") is not
applicable to the private security agencies and if the State Act remains in
operation with respect to private security agencies then the State
Governnent be directed to expeditiously pass orders on the pending

applications for exenption under the provisions of the State Act as all owed



under Section 23 of the State Act. The High Court found the State Act to be
in consonance with the Central Act and directed the State Governnent to
pass orders on the applications for exenption or applications for renewal of

exenption filed by the security agencies.

4. As the present appeals challenge the validity of a State Act in light of a
Central Act, the legislative history of the same has to be examined in the
light of the current facts. The State éct whi ch cane into force on June 29,
1981 received the Presidential assent envisaged under Article 200 of the
Constitution of India on Septenber 24, 1981. Under the said Act, the
Maharashtra Private Security Guards (Regul ation of Enpl oynent and

Wel fare) Schene, 1981 (hereinafter referred to as ‘ Schene of 1981') was

put into place. The constitutional validity of the State Act was chal |l enged
before the Bonbay High Court in Ms Tradesvel Security Services vs. State
of Maharashtral and the High Court vide its order dated Novenber 2, 1982
uphel d the Act on the ground of it being a conplete Code and al |l owed
exenptions under Section 23 at initial stage only. The nmatters canme before
this Court as special |eave petitions which were dismissed in 1983 and the
Schene of 1981 was stayed with a direction to the State Government to

di spose of all the applications for exenptions and the sanme order was

subsequently nodified directing that the schene be brought into force.

5. The State Government duly considered and rejected all the applications

and twenty five wit petitions were filed before the H gh Court challenging
the rejection by the State Governnent. These wits were disnissed and

the Division Bench while disposing of the appeals arising therefrom vide
order dated July 11, 1985 stated that the applications were rejected as a
result of a policy decision not to grant exenption and the sane is incorrect,
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therefore it was directed that the exenption applications be considered
afresh on a case by case basis. Against the sanme, the Security Guards
Board constituted under Section 6 of the State Act, filed special |eave

petitions before this Court. The said special |eave petitions were di sposed



of in termof the order passed by this Court on April 28, 1987 in Security

Guards Board for G eater Bonbay and Thane District vs. Security &

Personnel Services Pvt. Ltd. & Ors.2, holding that the State Act being a

wel fare statute is enacted to prevent exploitation, that exenption is not for

any security guard but security guar ds wor Ki ng in factories

establishnents and the |ike and that agencies can also apply for the sane.

6. The State Governnent vide Notification dated March 28, 1990 under
Section 23 of the State Act granted exenption to security guards supplied
by private security agencies wthout any reference to a class or classes of
factories. The said Notification was chall enged by the Trade Uni ons before
the H gh Court in Maharashtra Rajya Suraksha Rakshak and CGeneral

Kanmgar Union and Os. vs. State of Miharashtra and Ors.3. The High

Court relying on the judgnent of this Court in Security Guards Board for
Greater Bonbay and Thane District vs. Security & Personnel Services Pvt.
Ltd & Os. (supra) and struck down the said Notification on the ground that
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exenption under Section 23 of the State Act can only be granted to
security guards in relation to a class or classes of factories and
establ i shments which were not nentioned in the Notification. A Special
Leave Petition was filed against the aforenenti oned decision of the High
Court and this Court issued directions that State Governnent shoul d nmake

certain clarifications by way of anendnents in the State Act

7. Subsequently, the State Act was anended by the Maharashtra Private
Security (Regul ation of Enploynent and Welfare) Amendnent Act, 1996

and the anending Act explicitly stated that the amendnents are
clarificatory in nature. It nmust be noted that the amendnents to the State
Act were challenged in Krantikari Suraksha Rakshak Sanghatana vs. State

of Maharashtra & O's. ’ and the Division Bench upheld the anendnents
vi de order dated Cctober 10, 2006, and stated that the amendnents only

renoved the anbiguities in the State Act. In these backdrop facts arise

Cvil Appeal No. 8814 of 2011.

or



8. Appellant No.1 in this appeal is an Association of private security
agencies (hereinafter referred to as the "Appellant Association") whose
menbers are engaged in the business of enploying training, outfitting and
iquipping security guards and thereafter providing and/ or supplying
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exenpted security guards to their clients/principal enployers. Appellant

No.2 is a nenber of the Appellant Association.

9. Prior to January, 1997, sone nenbers of the Appellant Association on
application had obtained an exenption under Section 23 of the State Act

read with the Schenme of 1981 vide a comon Notification dated January

22, 1997 and anended by Notification dated March 1, 1999. It has been

clainmed that the agencies named in the Notification had sought renewal of
exmeptions and that respondent No.6 being the State of Miharashtra
(hereinafter referred to as "respondent State") failed and neglected to
renew the said Notification, which led to the filing of several wit petitions.
Pursuant to the orders of the Hi gh Court, the nenbers of the Appellant

Associ ation continued to carry out their business.

10. I n Novenber 2002 the respondent State franed the Maharshtra Private
Security (Regul ation of Enploynment and Wl fare) Schene, 2002

(hereinafter referred to as ‘ Schene of 2002'), replacing the Schene of

1981. The Scheme of 2002 was chal l enged i n Maharashtra Suraksha

Rakshak Aghadi vs. State of Maharashtra in WP. No.1085/2003 and

uphel d by the Bonmbay High Court in the same wit by an order dated June

23, 2003. Subsequently, some of the nen?ers of the Appell ant

Associ ation, on application, obtained exenptions in respect of the security
guards enpl oyed by them and depl oyed at the establishnents of their
client/principal enployers for a period of three years each. Sone of the
notifications were to expire in July, 2006 and sone in 2007. Though all the
concerned agencies duly applied for renewal of exenption notifications, it
has been alleged that the State Governnent wilfully and deliberately

del ayed the consideration and decision on all such applications for

exenpti on.



11. The Par | i ament enact ed t he ‘ The Private Security Agenci es
(Regul ation) Act, 2005 (hereinafter referred to as the "Central Act") which
cane into force on March 14, 2006. Under the provisions of the Centra

Act, the State of Maharashtra along with other States were required to
appoi nt the Controlling Authority as contenpl ated under Section 3 thereof
and frame rules as contenplated under Section 25 of the Central Act.

However, it has been stated that the respondent State failed to appoint any
Controlling Authority or frane rules, as a result of which the nenbers of

t he Appel | ant Association could not obtain the requisite |icences under the
Central Act. Sone of the nenbers of the Appellant Association, therefore,
filed a wit petition before the Hi gh Court in Septenber, 2006, inter alia,
praying for a direction to the respondgnt State for appointing forthwith the
Controlling Authority and framing the rules. Wit Petition No.2633 of 2006
along with sonme other wit petitions were disposed by the High Court as the
wit petitioners did not press the sane when they |earnt that the respondent

State was in the process of conplying with the Central Act.

12. On February 23, 2007, the State of Mharashtra desi gnated the

Pri nci pal Secretary ( Speci al ), Hone Depart nent , Gover nnent of
Maharashtra (respondent No.2 herein) as the Controlling Authority and his
powers and functions were del egated to respondent Nos.3 to 5. By
Notification dated 14th March, 2007, the State of Miharashtra franed "The
Maharashtra Private Security Agencies (Regulation) Rules, 2007"

Thereafter, the nenbers of the Appellant Association nade applications for

i ssue of licences under Section 7 of the Central Act so as to enable themto
carry on their business of security agency but the sane were not issued by
the authorities concerned. The Security Guards Board for G eater Minbai

and Thane District (hereinafter referred to as "the Board") started
threatening the principal enployers with prosecution under the State Act

unl ess the principal enployers get thenselves registered with the Board

and engage security guards of the Board. The nenbers of the Appellant

Associ ation and their clients/principal enployers started receiving show

cause notices for prosecuting them



13. Aggri eved by the aforenentioned act of the Board, the nenbers of the
Appel l ant Association filed wit petitions before the Bonbay Hi gh Court.
Upon the statement made by the | earned Advocate General that all the
applications filed by the wit petitioners under Section 23 of the State Act
woul d be decided by the State Governnent within a period of three nonths
the High Court directed the Board not to take coercive action against the
wit petitioners. The H gh Court by a common judgnment and order dated

August 14, 2009 disposed of all the wit petitions but directed the interim
order to continue for a period of eight weeks. The appellants are thus

before us in these appeals.

14. . J. P. Camm, |earned senior counsel, who was | eading the case of
the appellants in the titled appeal, during the course of hearings submtted
a Note, conparing the State Act, and the Central Act and on the basis of
the sane it has been contended by himthat the two enactnments are in the
nature of a ‘conplete code’ as they specify the rights, duties and
obligations of the parties governed and that there is no provision in either of
the enactnents making the Central Act subject to any pre-condition of the
State Act. In support of the same, he subnmitted this Court’s decisions in
State of Punjab vs. Labour Court, Jallundhar & Ors.5 , Prenier Autonobiles
5
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Ltd. vs. Kam ekar Shantaram Wadke of Bonbay & Ors. 6 and that in
Kranti kari Suraksha Rakshak Sanghatana vs. Bharat Sanchar Ni gam
Limted & Ors.7 In those cases, this Court while dealing with the sane
State Act held that the State Act is a self contained Code applying only to
the pool guards i.e the Board Guards. It has been contended that the High
Court erroneously concluded that there is nothing in common between the
two acts under different entries of the Union List and Concurrent List;
because then it is ex-facie unsustainable for the Hi gh Court to hold that the
operation of the Central Act nust be subject to the State Act. M. Cama
has further contended that if both the Acts are to survive then they nust be
construed in a manner wherein the security guards get to choose between

joining the respondent Board under the State Act or work under the



coverage of the State Act w thout going through the exenption provisions
of the State Act and that there is no warrant which restricts or interferes
with the rights of licensed security agencies to commence work with the
guards who have chosen to work under them However, if such contention
of the respondents is to be accepted then a Security GQuard who wants to
be covered by the Central Act would first have to conpul sorily register and
seek exenption under the State Act and then seek enpl oyment under the
6
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Central Act. It has been subnitted that such a circuitous nmethod to come
under the Central Act has not been contenplated and is absurd. That if
such situation is accepted by this Court then rights of the appellants are not

interfered with and the Acts operate separately, however, any other

position will |lead to repugnancy.

15. M. Canm, |earned senior counsel, w thout prejudice to the above, has
further subnmitted that the primary contention between the two parties is that
neither of the Acts prescribes that the rights of security agencies shall be
subj ect to exenption of security guards under Section 23 as concl uded by
the H gh Court w thout any reasoning in support of the sanme. It has been
submitted that the | anguage of the Acts is clear without intending to bring
any i nterdependence between the two Acts and that the holding in the
i mpugned judgnment is subjective ipse dixit subject to their own inference on
how the two statutes should be read. The sane ampunts to judicia
| egi slation which is not pernissible under the law as held by this Court in
Bhar at hi dasan University & Anr. vs. Al India Council for Technica
Education & Ors.8 It is submitted that in the inpugned judgment Section 9
of the Central Act has been incorrectly interpreted ignoring the fact that
t hough the Central Act does not cast an obligation on security agencies to
8
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carry on business it certainly recognizes their fundamental right to do so. It

has al so been subnmitted that the State of Maharashtra never conplied with



their statenent that they will grant exenption within six nonths. That the
contention of the State and the Board before the High Court that Section 23
only applies to security agencies who were in business on the date of

enact ment and not thereafter, would conpletely exclude security agencies
starting business after 1981. If such contentions are allowed then the right
to carry on business under Article 19(1)(g) of the Constitution would be
viol ative. Furthernmore, it has been subnmitted that the H gh Court while
uphol ding the validity of the scheme ignored the pertinent subnission that
Clause 13(1)(b) of the Schenme of 2002 which prohibited the principa

enpl oyer from engagi ng any private security guards is incorrect as it allows

St at e nonopol y.

16.1t has been subnmitted by M. Cana, |earned senior counsel that the two
Acts are repugnant. Section 23 of the State Act and Section 9 of the
Central Act deal with the sane issue substantially and only through Section
23 of the State Act private security agencies are pernitted to operate
subject to conditions inposed by the Board. Section 23 regul ates the
commencenent and operation of private security guard agenci es under the
State Act, thereby in conflict with thelgection 9 of the Central Act which
admttedly regul ated the comencenent and operation of security guards
agenci es under the Act. Furthernore, different pre-conditions are laid down
in both the statutes which created a direct and substantive repugnancy

bet ween Section 23 of the State Act and Section 9 of the Central Act. It has
al so been contended by | earned senior counsel that the repugnancy is
substantial and not incidental and in light of the sane it has been
submitted, as held by the Hi gh Court, that the comrencenent of the

Central Act and the rights and obligations of the parties under the sane are
subject to grant of exenption under Section 23 of the State Act, then
Section 23 acts as a condition precedent for the operation of the Centra
Act. Such break in the operation of the Central Act clearly indicated that
the encroachnment is not incidental but substantial, as incidenta
encroachnment does not affect the existence of two statutes sinultaneously.

Furt hernmore, the holding of the High Court in this regard is also incorrect.



17.1t has al so been subnmitted by M. Cana, |earned senior counsel that
Article 246(1) of the Constitution gives the Parliament a bl anket power to
make | aw to govern the whole of India. The non-obstante clause nmakes it
clear that irrespective of the rights of the States to |legislate under List-11 or
List-111, the Parliament is supreme and there is no need for the |egislations
to be in the concurrent |ist before algan falls upon the inconsistent State
enactnent. As per Article 246(1) of the Constitution, |egislation of the
Parliament will govern and there is no need for direct conflict. M. Canma in
Iight of the above submission drew our attention to the decisions of this
Court in Hoechst Pharamaceuticals Ltd & Os. vs. State of Bihar & Ors. 9,
Governnment of Andhra Pradesh & Ors vs. J.B. Educational Society &
Anr. 10, State of West Bengal & Ors. vs. Conmittee for Protection of
Denocratic Rights of West Bengal & Ors.11. Furthernore, M. Cama it has
been subnmitted that the conflict between ‘policy’ of the State Governnent
and ‘express legislation” by the Parlianment was settled in State of
Maharashtra vs. Sant Dnyaneshwar Shi kshan Shastra Mahavi dyal aya &
Os. 12, wherein this Court held that when parlianentary enactnent covers a
subj ect then ‘state policy’ does not apply. Thus, when the Central Act
| egislates on the issue of security guards at a national level then the State
Act which sets out State Policy nust give way to the Central Act. In |ight of
the above, it has been brought to our notice that the Central Act which
enabl es the application of nine | abour statutes on private security guards,
apart fromregul ation of agencies, deals with all matters relating to private
security guards and juxtaposed to the Central Act the State Act has a
9
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narrower scope as it is applicable in certain parts of Maharashtra with
respect to enploynent in factories and establishnments. That the

interpretation of the High Court creates a situation where two separate

statutes apply to security guards and Agencies in factories and



establ i shnments in the sane State.

18. M. Cama in his subnissions drew our attention to Article 254 of the
Constitution. He subnmitted that Article 254(1) denonstrates that the
Parliament has an overriding right to make any enactnent in respect of the
itenms in the Concurrent List and that as per Article 254 (2), when any |aw
made by the State Legislature under the Concurrent List is repugnant to the
provisions of a Parlianmentary Law and unl ess the sane has received
Presidential assent the State Lawwill give way to the Parliamentary Law. It
has further been stated that when the Hi gh Court held the State Act to fal
within the ambit of List-111 and Central Act to fall under the residuary power
in List-1, then the H gh Court cannot sinmultaneously hold that State Act
controls the Central Act as that is possible only when they fall under the
same list, thereby attracting Article 254(1). Furthernore, both Section 9
and Section 23 regul ate operation of security guard agencies and both the
Acts substantively deal with the enploynment of private security agencies

and private security guards engaged by themand the terns and conditions
16

of their individual enploynent. It is submitted that the aforenentioned

submi ssi on nmust be considered in light of the decision in Thirunuruga

Ki rupananda Variyar Thavathiru Sundara Swani gal Medi cal Educational &
Charitable Trust vs. State of Tanmil Nadu & Ors. 13, wherein this Court held
that even if two Acts are not in direct conflict, there would be repugnancy of

the superior legislation if it shows an intention to cover the whole field.

19. M. Canma on behal f of the appellants has al so contended that Section

23 of the Central Act violates Article 19(1)(g) of the Constitution because
Section 23 when read with the |icensing provisions of the Central Act

creates a position where a security agency to conmmence its business is

made subject to the vagaries of a possible exenption of necessary security
guards and interferes with their fundanental right to commence and carry

on business. This position is further worsened when the concerned agency

is unable to find a guard who wants to apply for exenption and especially

in light of the fact that there is no pool of exenpted guards, that there is no

time limt for the State Government to act on an exenption application and



that is subject to the discretion of the State Governnent. It has been further
submitted that the power of discretion given to the State Governnent by
means of Section 23 is uncanalized and unregul ated upon their subjective
13
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satisfaction for a specified period only for all or such class or classes and
such power interferes with the agency’s right to business which will be
subject to the opinion of the State Governnent. It has al so been subnmitted
that the benefits under the Central Act are as good or even better than
those provided in the State Act. M. Cama placed reliance on the
conparative Note submtted by himduring the course of argunents and
stated that the Central Act also allows the State Government to make rul es
and they can incorporate the beneficial provisions in the Rules under the

Central Act.

20. The subni ssions of the Appellant Association were finally concluded by

M. Cama on the Note that in light of the unsustainable view of the High

Court both the Acts can operate sinultaneously, it is submtted that as

canon of construction, every Court can read two i ndependents statutes

subject to each other but it also nust be noted that where the | anguage of

the Act is unanbi guous, nothing nust be read into it. It was further
submitted that a statute nust be read as it stands in the facts of |egislations
by incorporation or |egislation by reference, a separate statute can be read
into another statute and that requires an express statutory provision. In this
light, the relief sought before us is that either it nust be clarified that the
two Acts operate in their own field agg that the Central Act is not subject to
exenption under Section 23, and if not then the State Act nust give way to

the Central Act on being repugnant to the sane.

21.1t is the case of Dr. A M Singhvi, |earned senior counsel, appearing for
the appellants in the connected appeal, being Civil Appeal No. 8671 of

2011, that Section 1(4) exenpts security guards who are direct and regul ar
enpl oyees of a factory or establishnent, however the appellant (being

HSBC) would prefer to hire security guards of private agencies due to



certain advantages. The two private security agenci es being respondent
Nos.7 and 8 (in Civil Appeal No. 8671 of 2011) were supplying the
appel lant with security personnel exenpted under Section 23 of the State
Act. However, the application for renewal nade by the appellant under
Section 23 was kept pending by the State Government and the agency
had applied for a Iicense under Section 4 of the Central Act and was
entitled to conmence business in light of the proviso to Section 4. Wile
the appellants awaited for their licence the State Governnment initiated
penal action agai nst the appellants for engagi ng non-exenpted security
guards, against which a wit petition disposed by the inmpugned judgnent
was filed. In light of the sane, it has been subnmitted by Dr. Singhvi that
certain parts of the State Act and the Schene are repugnant to the Centra
Act .

19
22. M C. U Singh, |earned senior counsel appeared on behal f of Minbai
International Airport Pvt. Ltd. being the appellant in Civil Appeal No.8670
of 2011 and Convergys India Services P. Ltd & Anr. being the appellants in
Civil Appeal No.8709 of 2011. He adopted the argunents tendered by M.
Cama and Dr. Singhvi and in addition thereto, he advanced arguments on
six nore grounds. The first ground being that the provisions of the prior
State Act of 1981 and the Schenme franed thereunder are inconsistent with
the provisions of the later Central Act and they nust give away to the
extent of the inconsistency. In light of the same it has been submitted that
regardl ess of the Central Act being traced to List-I of the Seventh
Schedul e, the Central Act will prevail to the extent of inconsistency in view
of Article 246(1) and if the Act is traceable to List-111, then it will prevail due
to the Proviso to Article 254(2). M. Singh in furtherance of the sane
pl aced the decisions of this Court in H 'S Srinivasa Raghavachar & O's vs.
State of Karnataka & Ors. 14 and State of Kerala & Os. vs. Mar Appraem

Kuri Conpany Limted & Anr. 15

23. The second ground raised by M Singh is that the State Act does not
have any express provisions for registration of private security agencies or

for regulating their activities and business under the Scheme and therefore
14
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(2012) 7 SCC 106
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it is only the latter Central Act of 2005 which can regulate or control their
activities. In light of the sane it has been put forth by M. Singh that the
State Act is an enabling |egislation which operates through the Scheme
and in the entire corpus of the State Act and the Schenme of 2002 there is
no provision requiring registration of private security agencies and that only
the Central Act regul ates and governs private security agencies, which fal
out of the scope of the State Act and cannot be forced to seek an
exenption fromthe same. Furthernore, this also indicates that Section 23

isinconflict with the Central Act.

24. The third ground of subm ssion raised by M. Singh is that the Centra
Act juxtaposed to the State Act is a special statute whereas the State Act is
a special statute in relation to the Board Guards and a general statute with
respect to the private security guards, who choose not to register with the
Board and that the latter specific statute passed by the Parlianment nust
prevail over the prior general statute of a State legislature. In furtherance of
the sane he placed before us the decision of this Court in P.V. Hen atha v.
Katt ankandi Put hi ya Maliackal Saheedal6é and a Constitutional Bench
decision in Ashoka Marketing Ltd. & Anr vs. Punjab National Bank & O's. 17,
whi ch uphel d the maxim"| eges posteriors priores contrarias abrogant".
0 (2002) 5 SCC 548
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The fourth ground of submission is that in any event the application and
operation of the later Central Act are nmde subject to conpliance with the
prior State Act, then the State Act is clearly repugnant to the Central Act,
and being a prior statute, nust give way either under Article 246(1) read
with Article 248, or under the proviso to Article 254(2). He has placed
before the decisions in Zaverbhai Amaidas vs. State of Bonbayl8, Deep
Chand vs. State of Uttar Pradesh & Ors. 19, State of Orissa vs. MA Tulloch
and Co. 20, and Thirunmuruga Kirupananda Variyar Thavathiru Sundara

Swani gal Medi cal Educational & Charitable Trust vs. State of Tami | Nadu

& Os. (supra). The fifth contention raised by M. Singh is that the State



and/ or the Board cannot purport to create a nmonopoly for the Board and to
make the very existence of private security agencies dependent upon
exenption granted at the whins and fancies of the State Governnment, after
the enactnent of the Central Act in 2005 and that there is no enabling
power or authority conferred by the State Act to do so. The final contention
raised by M. Singh is that the Central Governnent, which has enacted the
later Central Statute and is responsible for inplenmenting the sane, has
filed a Counter Affidavit in the in C.A No. 8670 of 2011 conpletely
supports the contentions of the appellants. Therefore, placing reliance on
18
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the decisions of this Court in K P. Varghese vs. Incone Tax O ficer2l1 and
State of Tami | Nadu vs. Mahi Traders & O's. 22, it has been subnitted that

the statements made on oath by the Central Government are entitled to

t he hi ghest wei ght based on the principle of contenporanea expositio.

25.1n light of the above contentions, M. Singh has subnmitted that through
t he i mpugned judgment, a nmonopoly has been created in favour of

respondent No. 1, bei ng the Board, as the principal enployer has no
freedomin choosing the security agency or the security guards deployed in
their establishments. Thus, the High Court overl ooked the interest of the
princi pal enployer and private security agencies and that the State Act
takes away the fundanental right of the private security agencies from
operating and conducting business conferred by the Central Act. It was

al so submitted that the Parlianent clearly intended its legislation to be a
conmpl ete and an exhaustive Code relating to the subject and it is,
therefore, deenmed that the Central Act has replaced the Maharashtra Act. It
is also submtted that Causes 8, 25 and 28 of the Schene of 2002 are
arbitrary and violate the appellants’ fundanental rights under Articles 14
and 19(1)(g) of the Constitution being an unreasonabl e encroachment on

the right of the appellants to seek depl oynent of the nobst suitable class or
21(1981) 4 SCC 173

22
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23



cl asses of security guards fromthe Appellants’ viewpoint. It is further
subnmitted that the Central Act and the State Act are enacted under the
sane |legislative entry of the seventh Schedul e, substantially covering the
same field and as the Parliament sought to cover the sane field the State
Act, insofar as the agency guards are concerned, nust give way and after

2005, the State Act applies only to guards depl oyed by the Board.

26.1t is also the case of M. Singh that the Central Act is a conplete and
sel f-contai ned code covering the entire business of security services
through private security agencies throughout the length and breadth of

India, without exception or limtation; furthernore, the Central Act
constitutes a conprehensive regul atory mechani sm headed by a

Controlling Authority in each State which is in charge of all matters
pertaining to private security agencies and private security guards with the
State. It was also subnitted that the prohibition of agencies of m ddl enen
by the State Act cannot ban or prohibit a private security agency which
complies with the requirenents of the Central Act and is |icensed

t hereunder, from functioning and supplying guards to factories or
establishnents; that even if there iszzo repugnancy then the only way to
interpret the State Act and particularly Section 23 thereof, which will save
the Constitutionality of the State Act, is to read it down and treat it as a
purely regulatory provision for safeguarding those service conditions of
private security guards which are not governed or regul ated by the Central

Act .

27. M. Singh further submitted that the State Act operates through the
Schene of 2002 which expressly allows principal enployers and guards
the free choice of enploynment and depl oynent has not been chal | enged.
That this free choice cannot be curtailed by relying on an earlier
interpretation given by this Court in Security Guards Board for Geater
Bonbay and Thane District vs. Security & Personnel Services Pvt. Ltd. &

Os. (supra).



28. M Singh has al so drawn our attention to Causes 13(1) (b), 25(2) and
26(4) of the Schenme of 2002 and submitted that on account of the

af orementi oned cl auses, a user or consumer of security services is forced
to use the Board and its sub-standard guards, even if the user is
completely dissatisfied with the serviggs provi ded, solely on the ground
that earlier they were registered with the Board that sonetinme in the past
such user (or even sone inagi nary predecessor of such user or consuner)
had made the m stake of registering with the Board. Mreover, C ause 42
creates a penal liability, if any of the clauses of the Schene of 2002 is

cont r avened.

29. Furthernore, it has been subnitted that the provisions of the Schene of
2002 and the State Act which enable the Board to nonopolize the supply of
security guards and restricting right of choice of a private security guard or
a principal enployer are ultra vires the provisions of the State Act as
anended in 1996 and of Articles 14 and 19(1) (g). M. Singh concluded by
contending that any interpretation of the State Act which prohibits or
restricts the business of agencies will create an irreconcilable conflict
between the two Acts, with the Central Act prevailing. In light of the sane,
he submitted that courts should adopt an interpretation which sustains the
constitutionality of provisions, and avoid an interpretati on which would bring

the provisions in conflict with other |aws which mght prevail over them

30. M. Krishnan Venugopal, |earned senior counsel appearing for the State

of Maharashtra, while replying to the alleged violation of Articles 14 and
19(1)(g) of the Constitution of India ggd the repugnancy of the State Act to
the Central Act, subnmitted that there is a presunption of constitutionality to
every statute irrespective of it being passed by the Union or a State

| egi sl ature and an apprehensi on of abuse by a statutory authority is no

ground for striking down the same. He further contended that the reliance

pl aced by M. C. U Singh, |earned senior counsel on the counter affidavit of



the Central Government is msplaced as once a statute is passed by a
| egislature then only the Courts may interpret it and determne its
constitutional validity. In support of his subnissions he placed reliance
upon the decisions of this Court in Sanjeev Coke Manufacturing Conpany
vs. Ms Bharat Coking Coal Ltd. & Anr. 23 and NDMC Vs. State of Punjab &
Os.24 It has been subnmitted by M. Venugopal that right to do business is
a fundanmental right conferred by Article 19(1)(g) and a statute cannot be
interpreted to confer the sane unless it expressly says so. In fact the
Central Act is a regulatory mechanismrestricting the right to do business of
private security agencies by making them subject to certain conditions and
does not confer on themany right. Furthernore, it has been subnmitted that
the H gh Court in Tradesvel Case (supra) has already held that Section 23
is valid and not violative of the Constitution. This decision was al so upheld
by this Court vide Order dated January 1, 1983. It has al so been subnitted
23

(1983) 1 SCC 147
24

(1997) 7 SCC 339

27

that the State Act is a beneficial legislation falling under the Directive
Principles of State Policy and shoul d be upheld as reasonable restriction on
the fundanmental rights of the appellants under Articles 14 and 19. In
support of the sane he placed before us the decisions of this Court in

State of CGujarat vs. Mrzapur Mti Kureshi Kassab Jamat & Ors.25 and

Pathumma & Ors vs. State of Kerala & Ors26.

31. M. Venugopal has also raised the contention that the State Act is not
repugnant to the various | abour statutes as argued by the appellants as the
Presi dent gave general assent to the Bill of the State Act under Article 200
on Septenber 24, 1981. He has put forth that it is a well settled position
that if Presidential assent is given in general terns to a State statute, the
State legislation will prevail over a Parlianentary |aw on matters contai ned
in the Concurrent List. M. Venugopal placed reliance on the decisions of
this Court in Rajiv Sarin & Anr. vs. State of Utarakhand & Ors. 27 and G am
Panchayat vs. Malw nder Singh & Ors28. He further stated that for the

pur poses of Article 254(2) the Presidential Assent is effective to shield the



Mahar ashtra Act from repugnancy.

25

(2005) 8 SCC 534
26

(1978) 2 SCC 1
27

(2011) 8 SCC 708
28

(1985) 3 sccC 661
28

32. On the ground of repugnancy it has been subnmitted by M. Venugopa
that a State Act is repugnant to a Central Act when they are on the sane
subject and relate to the sanme entry in the Concurrent List. The sane is
determned by a series of tests including the deternmination of the pith and
substance of the statute clainmed to be repugnant, considering the
"occupied field". M. Venugopal Drew our attention to decisions of this
Court in Rajiv Sarin & Anr. vs. State of Utarakhand & Ors. (supra),
O fshore Holding Pvt. Ltd vs. Bangal ore Devel opnent Authority & O's. 29,
Grnar Traders vs. State of Maharashtra & O's. 30, G am Panchayat vs.
Mal wi nder Singh & Ors. (supra), State of Qujarat vs. Mrzapur Mti Kureshi
Kassab Jamat & Ors. (supra), State of Rajasthan vs. Vatan Medical &
General Store & Os.31 and State of Bihar & O's. vs. Shree Baidyanath
Ayurved Bhawan (P.) Ltd. & Ors32. He further submtted that it is clear from
the statenment of objects and reasons, the preanble, the |egislative
schene, the provisions of the Central Act, its scope and its nexus with its
object, that it is in pith and substance a law to regul ate private security
agencies in the interest of national security relatable to Entry 97 and it

does not provide for the | abour welfare of security guards. This is

29

(2011) 3 SCC 139
30

(2011) 3 SCC 1
31

(2001) 4 SCC 642
32

(2005) 2 scCC 762
29
j uxt aposed to the provisions of the State Act which clearly indicate that it is
a beneficial social welfare legislation relatable to Entry 24 of List Il insofar

as it provides for regulation in the interest of |abour welfare of private



security guards in notified districts in the State of Mharashtra. M.
Venugopal drew our attention to the conparative table between the
provisions of the two statutes submtted by himduring the course of

pr oceedi ngs.

33. It has been further submtted by M. Venugopal that an incidenta
encroachnment by the State |aw on a forbidden field does not affect the
competence of the legislature to enact the law as held by this Court in

Grnar Traders vs. State of Maharashta & Ors. (supra) and K. K. Bhaskaran

vs. State33; and that incidental encroachnents by a State lawinto the field
covered by t he
Central law, are an exception even to the doctrine of occupied field. That

only if there is direct and irreconcil able inconsistency between the Centra

Act and the State Act, the issue of repugnancy can arise as held by this

Court in M Karunanidhi vs. Union of India & Anr.34 and Vijay Kumar

Sharma & Ors. vs. State of Karnataka & Os. 35.

33

(2011) 3 sccC 793
34

(1979) 3 scC 431
35

(1990) 2 SCC 562

30

34. M. Venugopal, in furtherance of his argunent on the issue of

repugnancy, stated that Section 13(1)(j) of the Central Act which requires
that licensed private agencies have to conply with the nine Central |abour

| aw | egi sl ati ons, does not turn the Central Act into a |abour welfare statute
or create an irreconcilable conflict with the State Act as it is nmerely an
incidental and ancillary provision in the Central Act and does not turn it into
a | abour welfare statute. Simlarly, the exenption provision in Section 23 of
the State Act does not create a conflict between the two Acts it is purely
regulatory in character for the purpose of ensuring decent |abour conditions
and a living wage to private security guards; and renoving the same would
result in great hardship and exploitation of private security guards. Lastly,
he concluded by submitting that if different aspects of the sane activity are
regul ated under a Central law and a State law, it will not render the State

| aw unconstitutional on the ground of being inconsistent with, or repugnant



to, the Central law so long as the Central law and the State | aw operate in
different fields and are relatable to different entries in any of the lists in the
Sevent h Schedul e. In support of this subnission | earned senior counsel

pl aced reliance on two earlier judgnents, being State of Bihar & Ors. vs.
Shree Bai dyanath Ayurved Bhawan (P.) Ltd. & O's (supra) and Vijay

Kumar Sharma & Ors. vs. State of Karmag:ilka & Ors. (supra).

35. M. Venugopal has countered the claimof the appellants that the State
cannot create nonopoly in it favour on the ground that the creation of a
nmonopoly by a statute including subordinate |egislation by a conpetent

| egislature is not open to challenge under Art.19(1)(g) of the Constitution in
view of Article 19(6). Mreover, the State Act does not create an absolute
nmonopoly in favour of the Securities Board in view of the exenption

provision in Section 23 of the Maharashtra Act for security guards or

cl asses of security guards enployed by private security agencies. He

strongly relied on the decision of the High Court in the Tradesvel Case
(supra) pertaining to the State Act wherein the restrictions inposed by the
said Act were held to be reasonable and al so subnmitted the decisions in H.

C. Narayanappa & Ors. vs. State of Mysore & Ors. 36 and Khoday

Distilleries Ltd & O's. vs. State of Karnataka & O's. 37.

36. It is also the case of M. Venugopal that from Section 13(1)(j) of the
Central Act, it is clear that the | abour statutes mentioned in the schedule to
the Act are not incorporated in the Act. Further, neither the issue of both
Acts being sel f-contained codes, nor the issue of |egislation by

i ncorporation as opposed to legislation by reference, is relevant inasnuch

36
AR 1960 SC 1073
37
(1995) 1 SCC 574
32
as both the Central Act and the State Act can co-exist harnoniously wthout

any conflict.

37. M. Venugopal closed his arguments with the contention that the State

Act has been upheld in numerous chall enges over the years on various



grounds, including many of the grounds urged in these civil appeals. In |ight
of the sane he drew our attention to the decision of the Hi gh Court in the
Tradesvel Case (supra) and the dism ssal of the special |eave petition
chal l enging the sane, the decision of this Court in Security Cuards Board
for Greater Bonbay and Thane District vs. Security & Personnel Services
Pvt. Ltd. & Os. (supra), the decision of the High Court in WP. 1085 of
2002 wherein the Hi gh Court upheld the Schene of 2002, the decision
whi ch uphel d the 1996 anendnents to the State Act being the Krantikari
Sur aksha Rakshak Sanghatana vs. State of Maharashtra & O's. (supra) 38,
whi ch was further upheld by this Court which held that the State Act and
the Schene constituted a conplete and self-contained Code in Krantikari
Sur aksha Rakshak Sanghat ana vs. Bharat Sanchar Nigam Ltd. & Os
(supra) and lastly the unchall enged decision of the High Court in Nationa
Textile Corporation vs. The Secretary, Security Guards Board for Brihan
Munbai and Thane District & Ors. (WP No. 2773/ 2006 deci ded on January
38

2006 (6) ALL MR 401.

33

12, 2007) wherein it was held that the Central Act regulated the private
security agencies so that they do their job within the |legal framewrk and
are accountable to the regul atory nechani sm as provi ded under the Act
while the State Act is for the regulation of the enploynent of the Private
Security Guards enployed in the factories and establishment in the State of
Maharashtra and for making better provisions of their terns and conditions
of enployment and wel fare through the establishment of the Security

Boar d.

38. M. Anand G over, |earned senior counsel appeared on behalf of the
respondent No. 8, being one of the Trade Unions consisting of private

security guards. M. Gover in his argunents reiterated the grounds raised

by M. Venugopal and further contended that the Central Act does not

occupy the field of |abour welfare of security guards, firstly, because
Sections 4, 5, 6 & 7 of the Central Act do not make conpliance with | abour

wel fare statues, listed in the Schedule to the Act, a condition for obtaining a
Iicence under the Act; secondly, as it is clear fromthe words of Section

13(1)(j) of the Central Act that the applicability of the welfare Acts are at



best discretionary and the Controlling Authority "may" cancel a licence on
non conpliance of the |abour welfare Acts; thirdly, the Central Act contains
no proactive and regul ar checks on congziance with the Central | abour

laws. It has been further submtted that the nain objective of the State Act
is labour welfare. In light of the same he drew our attention to Sections 19,
20 and 21 of State Act and referred to Section 3 of the State Act and the
Schene of 2002. He further argued that the State Act proactively nonitors
the enpl oynent conditions of the private security guards in spite of being
exenpt ed under Section 23, ensuring their welfare for the exenption to
continue and that the State Act has a proper nechani sm ensuring that

wel fare provisions are conplied wth.

39. M. Gover heavily relied on the decision of the Suprene Court of

Canada in Canadi an Western Bank vs. Al berta39 wherein the Court referred

to the doctrine of co-operative federalism to support his contention that the
Central Act and State Act apply concurrently as the two Acts do not

regul ate the sane aspects, the Central Act ends at licensing and the State

Act begins with | abour wel fare.

40. M. Gover concluded his argunents with the subm ssion that the
Scheme of 2002 does not violate Articles 14 and 19 of the Constitution. He
stated that the parties did not bring the same chall enge before the origina
court and therefore, cannot raise the ground at this stage. He al so drew our
attention to specific clauses of the Scheme of 2002 and stated that they are
> [2007] Canadian S.C.R 3

35
not unconstitutional. Firstly, he put forth the provisions in Cause 13(1)(b) of
the Schene of 2002 and stated that the conditions inposed by the same
are in consonance with the State Act enacted to ensure fair conditions of
enpl oynent and anelioration of security guards. Secondly, he stated that
Clause 25(2) is not arbitrary and unreasonable as it ensures fair conditions
of enploynent and its restrictions are in consonance with the Act. Thirdly,

it has been contended that C ause 26(4) is in consonance with the Act and

the Schene and that it is an enabling provision to ensure that exenption is



granted to security guards to be depl oyed by the enpl oyer agency only at

those factories and establishnents which are registered with the Boards.

41. Respondent No.9 in the titled appeal (C A No. 8814 of 2011) being

Mahar ashtra Raj ya Suraksha Rakshak & General Kangar Union, a

regi stered Trade Union, al so nade separate subm ssions through its

counsel along with Bhartiya Suraksha Rakshak Union, which is also a

regi stered Trade Union of security guards and filed an application for
i npl eadnent/intervention in the matter which is registered as |I. A No.7.

Their subm ssions are concerning the alleged exploitation of security
guards by the security agencies. It is their case that security agencies in
connivance with the principal enployers have been maki ng severa

attenpts to circunvent the welfare prggisions of the State Act since the
inception of the State law and that the private security agencies could not
have nmade yet another attenpt with the principal enployers to avoid the
reasonabl e restriction inposed agai nst themon their right to business in
connection with security guards. It has been subnitted that the State Act

i mposes reasonabl e restrictions agai nst security agencies and that the

Board acts as a watchdog ensuring that the exenpted guards are availing

equal ly or nore favourable terns and conditions of enploynent, which has

been deterni ned by the nechani sm of the Board established under the

State Act and the agencies undertook at the time of seeking exenption

42. Both the Trade Uni ons bei ng respondent No.9 and the inpl eaded party,
apart from accepting the subm ssions of M. Venugopal and M. G over

have sought that the State Act be enforced in toto for the welfare of the
private security guards in the State of Miharashtra which can only be
ensured by the State Act which has sufficient proactive neasures for the

enforcenment of the | abour welfare provisions.

43. Havi ng heard the argunents of all the parties and after perusing the
materi al s placed before us during the course of hearing, we find that the

primary issue in the present nmatter is whether the State Act is repugnant to
37



the Central Act. The | earned senior counsels appearing for both the parties
submitted a plethora of cases in this regard, however we will limt ourselves

only to the pertinent cases.

44, Article 246 of the Constitution does not provide for the conpetence of
Parliament or the State Legislatures as conmonly perceived but nerely

provides for their respective fields. Article 246 only enpowers the

Parliament to legislate on the entries nentioned in List-I and List-I11l of the

Seventh Schedul e and that in case of a conflict between a State Law and a

Parliamentary Law under t he entries ment i oned in List-111, t he
Parliamentary law will prevail. It does not follow that the Parlianent has a
bl anket power to legislate on entries nentioned in List-I1 as well. Thus, the

argunent of the appellants that the Parlianment has suprene right to
| egi sl ate over any area as per Article 246(1) is msplaced. Furthernore, this
Court in Welfare Association, A R P., Maharashtra & Anr. vs. Ranjit P
Gohil & Ors.40 also held that:
"The fountain source of |egislative power exercised by
Parliament or the State Legislatures is not Schedule 7; the
fountain source is Article 246 and ot her provisions of the
Constitution. The function of the three lists in the Seventh
40

(2003) 9 SCC 358
38

Schedule is nerely to demarcate legislative fields between
Parliament and States and not to confer any |egislative power."

45.1t has becone a well-established principle that there is a presunption
towards the constitutionality of a statute and the courts should proceed to
construe a statute with a viewto uphold its constitutionality. (See: State of
Andhra Pradesh vs. K Purushottam Reddy & Ors. 41, State of Cujarat vs.

M rzapur Moti Kureshi Kassab Jamat & Ors. (supra), (paras 20 and 70,

State of MP vs. Rakesh Kohli & Anr.42)

46.1n light of the above, we will answer the question of repugnancy of the
State Act with respect to the Central Act. The question of repugnancy

arises only in connection with the subjects enunerated in the Concurrent



List (List -111), on which both the Union and the State Legi sl atures have
concurrent powers to legislate on the sane subject i.e. when a Stale Law
and Central Law pertain to the same entry in the Concurrent List. Article
254(1) provides that if a State lawrelating to a concurrent subject is
‘repugnant’ to a Union law then irrespective of the Union | aw bei ng enacted
prior to or later intine, the Union law will prevail over the State |aw Thus,
41

(2003) 9 SCC 564
42

(2012) 6 ScCC 312

39

prior to determ ning whether there is any repugnancy or not, it has to be
determined that the State Act and the Central Act both relate to the sane

entry in List-111 and there is a ‘direct’ and irreconcilable” conflict between the

two. i.e. both the provisions cannot stand together

47. Article 254 of the Constitution is only applicable when the State Lawis in
its ‘pith and substance’ a lawrelating to an entry of the Concurrent List on
which the Parliament has legislated. It has been well established that to
determine the validity of a statute with reference to the entries in the
various lists,, it is necessary to exanine the pith and substance of the Act
and to find out if the matter comes within an entry in List-111. The Court
whil e exam ning the pith and substance of a statute nmust exam ne the

whol e enactnent, its objects, scope and effect of its provision. Only if it is
found that the two enactments cover the same matter substantially and that
there is a direct and irreconcilable conflict between the two, the issue of
repugnancy arises. (See: State of Gujarat vs. Mrzapur Mti Kuresh

Kassab Jamat & Ors. (supra), Ofshore Holding Pvt. Ltd. vs. Bangal ore

Devel opment Authority & Ors. (supra), State of West Bengal vs. Kesoram

I ndustries & Os. 43).

43

(2004) 10 SCC 201
40

48. The Preanbl e of the Central Act reads as under

"An Act to provide for the regulation of private security agencies



and for matters connected therewith or incidental thereto."

On the other hand the Preanble of the State Act reads as under

"An Act for regulating the enploynent of Private Security
Guards enmployed in factories and establishment in the State of
Maharashtra and for making better provisions for their terns
and conditions of enploynment and wel fare, through the
establishment of a Board therefore, and for matters connected
therewith."

As per this Court’s decision in In re Special Reference No. 1 of 200044
every attenpt should be made to reconcile a conflict between two statutes
by harnoni ous construction of the provisions contained in the conflicting
statutes. However, in the present nmatter froma bare readi ng of the above
extracts it is evident that the Central Act only regul ates the business of
private security agencies and connected and incidental matters thereto.
Thus, Section 13(1)(j) of the Central Act which requires conpliance with the
Central Labour laws as a condition to ensure the validity of the licence
obt ai ned under the Act is a provision incidental to the purpose of the Act.
44

(2004) 4 SCC 489

41

The statenment of object of the State Act clearly indicates that the State Act
seeks to regul ate the enploynent of Private Security CGuards enployed in
factories and establishnment in the State of Maharashtra and seeks to
ensure better terns and conditions of enploynent of such guards through

t he establishment of a Board.

50. It is evident fromthe above that the subject matters of the two Acts are
substantially different and the conflict in the operation of the two Acts is
incidental. Furthernore, after conparing the provisions of both the Acts,

that both the Acts operate in different fields and that there is only incidenta
connection between the two regarding the regulation of private security

agenci es, wherein Section 23 of the State Act exenpts private security

guards for the operation of business of private security agencies after
ensuring that such exenpted guards enjoy benefits, either equal or better

than those provided by the State Act. Therefore, the Hi gh Court has



correctly held that:

"25. It is clear that this group of petitions have been filed after
the enactnent of the Central Act to claimthat in view of the
enactment of the Central Act, the State Act has lost its efficacy
inrelation to the security agencies. Perusal of the preanble of
the State Act shows; that the purpose; for which that Act has
been enacted is - regulating the enploynent of security guards

42

enpl oyed in factory and establishment in the State of

Maharashtra and for making better provisions for their terns

and conditions of enploynent and wel fare through the

establ i shment of a board there for. It is thus clear that the State
Act is a | abour Legislation enacted by the State Legislature for
maki ng better provisions for the terns and conditions of

enpl oynent of the private security guards and their welfare

The Legislation, therefore, is referable to Entry 24 in List 111
(Concurrent List) in the Seventh Schedul e of the Constitution of
India. The entry reads as under

"24. Welfare of labour including conditions of work, provident

funds, enployers’ liability, worknmen s conpensation, invalidity

and ol d age pensions and maternity benefits.”

We have, thus, no doubt, in our mind that the State Act is a

Labour Legislation, which the State Governnent is conpetent

to enact because of Entry 24 found in List Ill of Seventh

Schedul e of Constitution. So far as the Central Act is

concerned, its preanble shows that the Act has been enacted

by the Parliament - for the regulation of the Private Security

Agencies and for matters connected therewith and incidenta

thereto. The subject matter of the State Act is private security

guards who may be engaged by the principal enployer either

through the Board or through the security agencies. The subject

matter of the Central Legislation is not the private security

guards, but private security agencies. Thus, the subject of two

Legislations is different. Perusal of the Central Act shows that it

makes an endeavour to regul ate the establishnment and working

of private security agencies. Section 4 |ays down that no person

shall carry on and commence the business of security agency

unl ess he holds a licence issued under this Act. Section 5 of the

Central Act |ays down as to who are eligible for licence. From

the schene of the Central Act, it is thus clear that it regul ates

the business of private security agencies by naking it obligatory

on themto secure licence under the Central Act before

conmenci ng their business. The provisions found in the Centra

Act dealing with the eligibility of the security guards are

incidental to the subject of |egislation nanely business of

private security agency. The condition of service and wel fare of
43

the security guards is not the subject matter of Legislation in the
Central Act. In list | or List Ill of the Seventh Schedul e there
does not appear to be any entry in relation to the regul ation of
busi ness of security agency. Therefore, the Central Legislation

may be relatable to residuary Entry 97 In List |. Perusal of the
provisions of the State Act shows that it does not nake any

attenpt to regul ate the business of private security agency."

51. The other test to determine the issue of repugnancy is the "doctrine of

occupi ed field" which stipulates that even where the Central Act is not



exhaustive, repugnancy may arise if it occupies the sane field as the State
Act. The question of repugnancy arises only when the | aw nade by the
Parliament and the State Legi slature occupy the sane field. (See: Deep
Chand vs. State of Uttar Pradesh & Ors. (supra), , Hoechst

Pharamaceuticals Ltd & Ors. vs. State of Bihar & O's. (supra)).

Furthernmore this Court in M Karunani dhi vs. Union of India & Anr. (supra)

hel d that:

"24. It is well settled that the presunption is always in favour of
the constitutionality of a statute and the onus lies on the person
assailing the Act to prove that it is unconstitutional. Prima facie,
there does not appear to us to be any inconsistency between the
State Act and the Central Acts. Before any repugnancy can ari se,

the follow ng conditions nust be satisfied:

1. That there is a clear and direct inconsistency between the
Central Act and the State Act.

2. That such an inconsistency is absolutely irreconcilable.
44

3. That the inconsistency between the provisions of the two Acts
is of such a nature as to bring the two Acts into direct collision
with each other and a situation is reached where it is inpossible
to obey the one without disobeying the other”

The above was al so upheld by this Court in the case of Government of

Andhra Pradesh & Anr. vs. J.B. Educational Society & Anr. (supra).

52.1n the present case, after perusing the two Acts in entirety, we find that
two statutes occupy different fields as stated earlier. The Central Act ains
to regul ate the business of private security agencies and Section 13(1)(j) of
the Central Act which reads as under, does not turn the Central Act into a
| abour welfare statute as the same is an incidental provision

"13. Cancell ation and suspension of licence.-(1) The Controlling

Authority may cancel any licence on any one or nore of the
foll owi ng grounds, nanely: -

(j) that the licence holder has violated the provisions of the Acts
given in the Schedul e which may be nodified by the Centra
Governnent, by notification in the Oficial Gazette;

45



Thus, we accept the argunents of M. Venugopal with regard to the sane.

The State Act is in contrast to the Central Act as it contains express

provi sions pertaining to | abour wel fare and contai ns mechanismto ensure

that the sane are conplied with. Furthernore, the State Act al so inposes

penal liability if the said provisions are not conplied with. The Hi gh Court
decision in the Tradesvel Case (supra), challenge to which was dism ssed

by this Court, also held the State Act to be a welfare | egislation. Therefore,

we are of the opinion that the two statutes occupy distinct fields.

53. The appel l ants have al so chall enged the State Act to be violative of
Articles 14 and 19 of the Constitution. However, we find that the sane does
not hold good as the restrictions inposed by the State Act are reasonabl e
restrictions envisioned by the Constitution and that they protect the rights
and ensure the welfare of private security guards engaged by private
security agencies by nmeans of Section 23 and rel evant provisions of the
Schene of 2002. Furthernore, the Hi gh Court in the Tradesvel Case

(supra) while answering the sane question and considering the situation of
the private security guards held the State Act is not to be in violation of
Articles 14 and 19 or any other Fundazgntal Ri ghts contained in the
Constitution. Therefore, we accept the argunents put forth by M.

Venugopal in this regard.

54. The ot her inpedinent which tried to be pointed out by the | earned senior
counsel appearing on behalf of the appellant in respect of Section 23 of the
State Act that it conpels all the security guards enployed by the agencies and
depl oyed with various principal enployers to seek exenption is totally

m sconcei ved because it would bring about total stoppage of the agency’s

busi ness. After analyzing Section 23 of the said Act, it appears to us that
exenption can be granted to a class or classes of Security Guards, enployed

by agenci es and depl oyed with the principal enployer and who are in the

enj oynent of benefits which are on the whole not |ess favourable to such
security Guards than the benefits provided for or under this Act or any

Schene made thereunder. W have noticed that the H gh Court has duly



taken care of that and considered the said schene and pointed out that to

seek the benefit of exenption under Section 23, three conditions are
necessary. Firstly, the class or classes of Security Guards should be

enpl oyed by the agency or agent. Secondly, those Guards nust be depl oyed

by the concerned agency in a factory or establishnent or in any class or

cl asses of factories or establishnments and thirdly, in the opinion of the State
Governnent, all such Security CGuards 027such class or classes of Security
Guards at the tinme of seeking exenption are in the enjoynent of benefits

whi ch are on the whole not |ess favourable to such Security Guards than the
benefits provided by or under this Act or any Scheme nade t hereunder. Now,
since after the enactnent of the State Act, the principal enployer was

prohi bited fromtaking private Security Guards from Security Agencies, the
exenption could be asked only in respect of private Security Guards who
satisfied the aforenentioned three conditions. Thus, it was only a one tine
exerci se for seeking exenption for private Security Guards who were

enpl oyed by the agency and depl oyed by that agency in factory or

establ i shnent. That exercise could be repeated as and when the provisions of
the Security Guards Act are nmade applicable to different areas of the State on
different dates as provided under Sub-section (3) of Section 1 of the Security

Guar ds Act.

55. The di scussi on which we have in the precedi ng paragraphs are reasons

to cone to the conclusion, and we hold that there is no repugnancy

between the State Act and the Central Act in the given facts. W have al so
found that the Central Act does not occupy the field of |abour welfare and
thereby there cannot be any conflict between the State Act and the Centra
Act. The question of applicability of the Central Act and the State Act, in our
opi nion, apply concurrently and we aczgpt the submi ssion of M. Gover to
that extent relying upon the decisions cited before us (See: Vijay Kumar
Sharma & Ors. vs. State of Karnataka & Ors. (supra), State of Utar
Pradesh & Anr. vs. Synthetics and Chemicals Ltd. & Anr. 45] and State of

Bi har & Ors. vs. Shree Baidyanath Ayurved Bhawan (P.) Ltd. & Os

(supra). Furthernmore, we have also noticed that the State Act duly received



the assent of the President. W have further noticed that C ause 28(1) of
the Schene of 2002 provides that every registered principal enployer may
ei ther engage a security guard registered with the Board or private

enpl oyer agency or directly and the said clause is nothing but declaratory
of the object of the Act and the Schene. Therefore, it cannot stand in the

way of perform ng the business by the private security agencies.

45
(1991) 4 sCC 139
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56. For the reasons stated hereinabove, we do not find any nerit in these

appeal s. Hence, the appeals are dism ssed. Consequently, the contenpt

petitions are al so disposed of accordingly. There will be no order as to

costs.
............................... J.
(Gyan Sudha M sra)
New Del hi; e J.
April 25, 2014. (Pi naki Chandra Ghose)
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