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SURI NDER SI NGH NI JJAR, J.

1. This is a petition under Section 11(4) read with Section
11(6) of the Arbitration and Conciliation Act, 1996 (hereinafter
referred to as "the Arbitration Act"), with a prayer to appoint the
nom nee arbitrator of the Respondent and to further constitute the
arbitral tribunal, by appointing the presiding arbitrator in order to

adj udi cate the disputes that have arisen between the parties.

2. The relevant facts as set out in the Arbitration Petition are as
under: -

3. The Petitioner is a conpany duly incorporated under the | aws of

1
Switzerl and, havi ng its regi stered of fice in Cor gi nont ,

Swi t zer | and. The respondent is the O ganising Comrittee,
Conmonweal t h Ganes, 2010. It is a society registered under the
Soci eties Registration Act, 1860 (hereinafter referred to as "the
Organising Cormmttee"), established for the primary purpose of

pl anni ng, organising and delivering the Cormmonweal th Ganes,

2010 Del hi (hereinafter referred to as "Comonweal th Ganes")

and having its registered office in New Del hi, India

4. The petitioner entered into an agreenent dat ed
11th March, 2010 with the respondent for providing timng, score
and result systems ("TSR systens/services") as well as supporting
services required to conduct t he Conmonweal t h Ganes.

According to the petitioner, Cause 11.1 of the aforesaid



agreenment stipulated the fees, as set out in Schedule 3, which
shall be paid to the petitioner for performance of the obligations
contai ned in the agreenent. The af oresaid Schedul e 3 gives
details of the amobunts which were to be paid, in instalnments, by
the Organising Conmittee. The service provider/Petitioner was to
submit nonthly tax invoices, detailing the paynents to be made by
2
the Organising Conmittee. These invoices were to be paid within
30 days of the end of the nonth in which the tax invoices were
received by the Organising Cormittee. Al paynents were to be
made in Swiss Francs, unless the parties agree otherwise in
witing. Clause 11.5 provides that on the date of the agreenent,
the service provider nust provide the Performance Bank
Guar ant ee to t he Organi si ng Conmittee to secure t he
performance of its obligations under the agreenent. Certain other
obligations are enunerated in the other clauses, which are not
necessary to be noticed for the purposes of the decision of the

present petition.

It is also noteworthy that in consideration of the petitioner’s
services as stipulated in the agreenent, the petitioner was to
receive a total anount of CHF 24,990, 000/-(Swi ss Francs Twenty
Four MIlion N ne Hundred and N nety Thousand only). It was al so
provided in Schedule 3 that paynent of the 5% of the total service
fees was to be nmade upon conpl etion of the Comonweal th
Ganes. Accordingly, the petitioner sent the invoice No. 33574

dated 27th Cctober, 2010 for the paynent of CHF 1,249, 500

(Swiss Francs One MIlion Two Hundred Forty Ni ne Thousand

Five Hundred only). This represents the renaining 5% whi ch was

to be paid upon conpletion of the Cormonweal th Ganes

on 27th Cctober, 2010. The petitioner had also paid to the
Organising Cormittee a sum of Rs. 15, 00, 000/ - (I'NR

1.5 million) as Earnest Money Deposit (EMD), for successfully



compl eting the TSR services as provided in the agreenent.

According to the petitioner, the respondent defaulted in nmaking the
payment w thout any justifiable reasons. Not only the anount was
not paid to the petitioner, the respondent sent a letter dated 15th
Decenber, 2010 asking the petitioner to extend the Bank
Guarantee till 31st January, 2011. The petitioner informed the
respondent that the Bank Guarantee had al ready been term nated
and rel eased on conpletion of the Commobnwealth Ganes in
Cct ober, 2010. It is also the case of the petitioner that there is no
provision in the service agreenent for extension of the Bank
Guar ant ee. The petitioner reiterated its claimfor
the aforesaid anmount. Through letter dated 26th January, 2011
the petitioner demanded repaynent of Rs. 15 | akhs deposited as

4
EMD. Instead of making the paynment to the petitioner and other
compani es, the respondent issued a Press Conmuni qui on
2nd February, 2011 declaring that part paynments to nine foreign
vendors, including the petitioner, have been wi thheld for "non-
performance of the contract”. The petitioner is said to have
prot ested agai nst the aforesai d communi qui through |letter dated
4th February, 2011. It was reiterated that the petitioner had
satisfactorily performed the obligations in the service agreenent of
11th March, 2010. Since the respondent was disputing its liability
to pay the amounts, the petitioner served a fornmal Dispute
Notification on the respondent under Cl ause 38 of the

agreenent.

The petitioner further points out that on 7th February, 2011, the
respondent called upon the petitioner to fulfil its alleged

out st andi ng obl i gations under the agreenent including handing

over of the Legacy Boards, conpletion of the formalities of the

mat eri al, which were required to be shipped out and to fulfil certain
other requirements as set out inits earlier e-mails in order to

prepare the "agreenent closure report”. The respondent al so



5
stated that they were not addressing the issue of invoking the

Di spute Resolution Clause as they were interested in settling the
di spute am cably. The petitioner pleads that the respondent failed
inits coimmtnment for paynents towards services rendered, not
only towards the petitioner but also towards other internationa
compani es from Australia, Bel gium England, France, GCernmany,
Italy, the Netherlands and Switzerland, which had provided various
services to the respondent at the Commonwealth Ganes. It al so
appears that collective letters were witten on behalf of various
conpani es by the anbassadors of the concerned countries, to the
Fi nance M nister of India indicating the default in paynents of the
anounts due. The petitioners, therefore, claimthat they were left
with no alternative but to invoke arbitration as provided under
Clause 38.6 of the agreenent. The petitioners have nom nated
the arbitrator on its behalf nanely Justice S.N Variava, forner
Judge of the Suprene Court of India. A notice to this effect was
served on the respondent through a comunication dated 22nd
April, 2013. Since no response was received a rem nder was
i ssued on 29th May, 2013. Upon such failure, the petitioners have
filed the present petition
6
8. In the counter affidavit all the avernents nade by the petitioners
have been deni ed, as being incorrect in facts and in law. The
respondents have raised two prelimnary objections, which are as
foll ows: -

(i) The petitioner has not followed the dispute resolution
mechani sm as expressly provided in the agreenent dated
11t h March, 2010. No efforts have been nade by the
petitioner to seek resolution of the dispute as provided
under O ause 38. On the other hand, the respondent
t hrough numer ous conmuni cations invited the petitioner
for amicable resolution of the dispute. The respondent

relies on communi cations dated 3rd January, 2011



9th January, 2011, 10th January, 2011

February, 2011 and 2nd February, 2011

(ii) The contract stands vitated and is void ab initio in view of

Cl auses 29, 30 and 34 of the Agreement dated 11th

March, 2010. Hence, the petitioner is not entitled to any

paynment what soever in respect of the contract and is

Iiable to r ei mbur se t he paynent s al r eady made.
Therefore, there is no basis to invoke arbitration clause.
The respondent points out that a conbined readi ng of
Clause 29 and d ause 34 would show that the petitioner
had warranted that it will never engage in corrupt,
fraudul ent, collusive or coercive practices in connection
with the agreenent. The petitioner would be liable to
i ndemni fy the Respondent against all |osses suffered or
incurred as a result of any breach of the agreenent or
any negligence, unlawful conduct or wlful nisconduct.
The respondent rmay term nate the agreenent whenever
it determ nes that the petitioner had engaged in any
corrupt, fraudul ent, collusive or coercive practice in
connection with the agreenent. The respondent seeks to
establish the aforesaid non-liability clause on the basis of
registration of Crinminal Case being CC No. 22 of 2011
under Section 120-B, read with Sections 420, 427, 488
and 477 1 PC and Section 13(2) read with Section 13(1)(d)
of the Prevention of Corruption Act agai nst Suresh
Kal madi, the then Chairman of the Organising Conmittee
8
and other officials of the respondent alongwith sone
officials of the petitioner, nanely M. S. Chianese, Sales
& Marketing Manager, M. Christophe Bertaud, GCeneral
Manager and M. J. Spiri, Milti Sports Events & Sal es

Manager .



9. It is further the case of the respondent that due to the pendency of
the crimnal proceedings in the trial court, the present petition
ought not to be entertained. In case the arbitration proceedi ng
continues sinultaneously with the crimnal trial, there is rea
danger of conflicting conclusions by the two fora, leading to

unnecessary confusion

10.1 have heard the | earned counsel for the parties.

11. The submi ssions made in the petition as well as in the counter
af fidavit have been reiterated before ne by the | earned counsel.
have gi ven due consideration to the subm ssions made by the

| earned counsel for the parties.

9
12. The |l earned counsel for the petitioners has relied on an

unreported Order of this Court dated 11th April, 2012 in
M s Nussl i (Swti zerl and) Lt d. Vs. Organi zi ng Commi t.
Conmonweal t h Gane. 2010, wherein the dispute in al nost

identical circunstances have been referred to arbitration

13.On the other hand, |earned counsel for the respondent has relied
on a judgnent of this Court in N Radhakrishnan Vs. Maestro
Engi neers & Ors.1 He has also relied upon Guru Granth Saheb
St han Meerghat Vanaras Vs. Ved Prakash & Ors.2 Reliance is
al so placed on India Household and Healthcare Ltd. Vs. LG

Househol d and Heal t hcare Ltd. 3

14. The procedure for Dispute Resol ution has been provided in
Cl ause 38 of the agreenent, which is as under: -
"38. Dispute Resolution

38.1 If a dispute arises between the parties out of or
relating to this Agreenent (a "Dispute"), any party
seeking to resolve the Dispute nmust do so strictly in
accordance with the provisions of this clause.
Conpliance with the provisions of this clause is a



(2010) 1 SCC 72

(2013) 7 SCC 622
3
2007 (5) SCC 510

condition precedent to seeking a resolution of the Dispute
at the arbitral tribunal constituted in accordance with this
cl ause 38.

38.2 During a Dispute, each party nust continue to
performits obligations under this Agreenent.

38.3 A party seeking to resolve the Dispute nust notify
the existence and nature of the Dispute to the other party
("the Notification"). Upon receipt of the Notification the
Parties nust use their respective reasonabl e endeavours

to negotiate to resolve the Dispute by discussions

bet ween Del hi 2010 (or a person it nom nates) and the
Service Provider (or a person it nominates). If the

Di spute has not been resolved within 10 Busi ness Days

of receipt of the Notification (or such other period as
agreed in witing by the parties) then the parties nust
refer the Dispute to the Chairman of Delhi 2010 and the
Chi ef Executive Oficer or its equivalent) of the Service
Provi der.

38.4 |If the Dispute has not been settled within 5

Busi ness Days of referral under O ause 38.3, the Dispute
shall be settled by arbitration in accordance with the
foll owi ng cl auses.

38.5 For any dispute arising after 31 July, 2010, the
rel evant period in clause 38.3 is 48 hours and the rel evant
period in clause 38.4 is 24 hours.

38.6 The Dispute shall be referred to a tribunal consisting
of three Arbitrators, one to be nomi nated by each party,
with the presiding Arbitrator to be nom nated by the two
arbitrators nom nated by the parties. The Arbitrators shal
be retired judges of the Suprenme Court or Hi gh Courts of

I ndi a. However, the Presiding Arbitrator shall be a retired
Suprenme Court Judge

38.7 The place of arbitration shall be New Del hi. Al
arbitration proceedings shall be conducted in English in

11
accordance with the provisions of the Arbitration and
Conciliation Act, 1996 as anended fromtine to tine.
38.8 The arbitration award will be final and bindi ng upon
the parties, and each party will bear its own costs of
arbitration and equally share the fees of the arbitra
tribunal unless the arbitral tribunal decides otherw se.
38.9 This clause 38 will not affect each party’'s rights to
seek interlocutory relief in a court of conpetent
jurisdiction."
15.1 amunable to agree with the subm ssion made by the | earned
counsel for the respondent that the petitioner has not satisfied the
condi tion precedent under C ause 38. 3. A perusal of the

correspondence placed on the record of the petition clearly shows



16

17.

that not only the petitioner but even the anmbassadors of the

various governnents had nade considerable efforts to resolve the

i ssue without having to take recourse to formal arbitration. It is
only when all these efforts failed, that the petitioner conmunicated
to the respondent its intention to conmence arbitration by letter
/notice dated 22nd April, 2013. This was preceded by letters dated

4t h February, 2011, 14th March, 2011 and 20th April, 2011 which
clearly reflect the efforts nade by the petitioner to resolve disputes
t hrough di scussi ons and negoti ati ons before sending the notice

i nvoki ng arbitration cl ause.

12
.1t is evident fromthe counter affidavit filed by the respondents that

the di sputes have arisen between the parties out of or relating to

the agreement dated 11th March, 2010. On the one hand, the

respondent disputes the clains nade by the petitioner and on the
other, it takes the plea that efforts were nade to amicably put a
"closure to the agreenent™. I, therefore, do not find any
merit in the subnission of the respondent that the petition is not

mai nt ai nabl e for non-conpliance with O ause 38.3 of the Dispute

Resol uti on C ause.

The second prelimnary objection raised by the respondent is on
the ground that the contract stands vitiated and is void-ab-initio in
view of O auses 29, 30 and 34 of the agreenent dated 11th March,
2010. I am of the considered opinion that the aforesaid
prelimnary objection is without any substance. Under C ause 29,
both sides have given a warranty not to indulge in corrupt
practices to induce execution of the Agreenent. Cl ause 34
enpowers the Organising Cormittee to term nate the contract
after deciding that the contract was executed in breach of the

13
undertaking given in Cause 29 of the Contract. These are
al | egations which will have to be established in a proper forumon
the basis of the oral and docunentary evi dence, produced by the

parties, in support of their respective clains. The objection taken is



to the manner in which the grant of the contract was mani pul at ed

in favour of the petitioner. The second ground is that the rates
charged by the petitioner were exorbitant. Both these issues can

be taken care of in the award. Certainly if the respondent is able to
produce sufficient evidence to show that the simlar services could
have been procured for a |l esser price, the arbitral tribunal would
take the sane into account whilst conputing the anmounts payabl e

to the petitioner. As a pure question of law, | amunable to accept
the very broad proposition that whenever a contract is said to be
voi d-ab-initio, the Courts exercising jurisdiction under Section 8
and Section 11 of the Arbitration Act, 1996 are rendered powerl ess

to refer the disputes to arbitration

18. However, the respondent has placed strong reliance on the
judgnent of this Court in N Radhakrishnan (supra). In that case,
di sputes had ari sen between the appellant and the respondent,

14
who were partners in a firmknown as Miestro Engi neers. The

appel lant had retired fromthe firm Subsequently, the appellant

al | eged that he continued to be a partner. The respondent filed a

Cvil Suit seeking a declaration that the appellant is not a partner

of the firm In this suit, the appellant filed an application under

Section 8 of the Arbitration Act seeking reference of the dispute to

the arbitration. The plea was rejected by the trial court and the

Hi gh Court in Cvil Revision. This Court also rejected the prayer of

the appellant for reference of the dispute to arbitration. This Court

found that subject natter of the dispute was within the anbit of the
arbitration clause. It was held as under

"14. The | earned counsel for the respondents further

argued that the subject-matter of the suit being CS

No. 526 of 2006 was a different one and it was not

within the ambit of the arbitration clause of the

partnershi p deed dated 7-4-2003 and that the

partnershi p deed had ceased to exist after the firm

was reconstituted due to the alleged retirenment of the

appel lant. Therefore, the trial court was justified in not

referring the matter to the arbitrator

15. The appel | ant had on the other hand



contended that the subject-matter of the suit was
within the anmbit of the arbitration clause since
according to himthe dispute related to his retirenent
and the settlenent of his dues after he was deened
to have retired according to the respondents. Further
it was his contention that the partnership deed dated
15
6-12-2005 was not a valid one as it was not framed in
compliance with the requirenents under the
Partnership Act, 1932. Therefore, the argunent of the
respondents that the subject-matter of the suit did not
fall within the anbit of the arbitration clause of the
original partnership deed dated 7-4-2003 cannot be
sustained. W are in agreenent with the contention
of the appellant to this effect.

16. It is clear froma perusal of the docunents that
there was a clear dispute regarding the reconstitution
of the partnership firmand the subsequent deed
franed to that effect. The dispute was relating to the
continuation of the appellant as a partner of the firm
and especially when the respondents prayed for a
declaration to the effect that the appell ant had
ceased to be a partner of the firmafter his retirenent,
there is no doubt in our mind that the dispute
squarely fell within the purview of the arbitration
cl ause of the partnership deed dated 7-4-2003.
Therefore, the arbitrator was conpetent to decide the
matter relating to the existence of the original deed
and its validity to that effect. Thus, the contention that
the subject-matter of the suit before the Ist Additiona
District Munsiff Court at Coi nbatore was beyond the
purview of the arbitration clause, cannot be
accepted. "

19. Havi ng found that the subject matter of the suit was within the
jurisdiction of the arbitration, it was held that the di sputes can not
be referred to arbitration. This Court approved the finding of the
H gh Court that since the case relates to allegations of fraud and
serious mal practices on the part of the respondents, such a

16
situation can only be settled in court through furtherance of

detail ed evidence by either parties and such a situation can not be
properly gone into by the arbitrator. In ny opinion, the aforesaid
observations runs counter to the ratio of the law laid down by this
Court in Hi ndustan Petrol eum Corpn. Ltd. Vs. Pinkcity M dway
Petrol euns4, wherein this Court in Paragraph 14 observed as
fol | ows:
"If in an agreement between the parties before the civi
court, there is a clause for arbitration, it is mandatory for
the civil court to refer the dispute to an arbitrator. In the
i nstant case the existence of an arbitral clause in the
agreenment is accepted by both the parties as also by the

courts below. Therefore, in view of the nandatory
| anguage of Section 8 of the Act, the courts bel ow ought



to have referred the dispute to arbitration.”

20.1n ny opinion, the observations in H ndustan Petrol eum Corpn
Ltd. (supra) lays down the correct |aw Although, reference has
been made to the aforesaid observations in N Radhakrishnan
(supra) but the same have not been distinguished. A Two Judge
Bench of this Court in P. Anand Gajapathi Raju & Ors. Vs.
P.V.G Raju (Dead) & Ors.5, had earlier considered the scope of

the provisions contained in Section 8 and observed as foll ows: -

(2003) 6 SCC 503
(2000) 4 SCC 539

17
"8. In the matter before us, the arbitration agreenent
covers all the disputes between the parties in the
proceedi ngs before us and even nore than that. As
al ready noted, the arbitration agreenent satisfies the
requirenents of Section 7 of the new Act. The | anguage
of Section 8 is perenptory. It is, therefore, obligatory for
the Court to refer the parties to arbitration in terns of
their arbitration agreenent. Nothing remains to be
decided in the original action or the appeal arising
therefrom There is no question of stay of the proceedi ngs
till the arbitration proceedi ngs conclude and the award
becones final in terns of the provisions of the new Act.
Al the rights, obligations and remedies of the parties
woul d now be governed by the new Act including the right
to challenge the award. The court to which the party shal
have recourse to chall enge the award woul d be the court
as defined in clause (e) of Section 2 of the new Act and
not the court to which an application under Section 8 of
the new Act is nade. An application before a court under
Section 8 nerely brings to the court’s notice that the
subject-matter of the action before it is the subject-matter
of an arbitration agreement. This would not be such an
application as contenpl ated under Section 42 of the Act
as the court trying the action nmay or nmay not have had
jurisdiction to try the suit to start with or be the conpetent
court within the meaning of Section 2(e) of the new Act."

21. Thi s judgnent was not even brought to the notice of the Court in
N. Radhakrishnan (supra). In my opinion, judgnent in N
Radhakri shnan (supra) is per incuriamon tw grounds: Firstly,
the judgnent in H ndustan Petrol eum Corpn. Ltd. (supra)

t hough referred has not been distinguished but at the same tine is

not followed al so. The judgnment in P. Anand Gaj apathi Raju &

18
O's. (supra) was not even brought to the notice of this Court.

Theref ore, the sane has neither been foll owed nor consi dered.

Secondl y, the provision contained in Section 16 of the Arbitration



Act, 1996 were al so not brought to the notice by this Court.
Therefore, in ny opinion, the judgnent in N Radhakrishnan
(supra) does not |lay down the correct |aw and can not be relied

upon.

22. As noticed above, the attention of this Court was not drawn to the
provi sion contained in Section 16 of the Arbitration Act, 1996 in the
case of N Radhakrishnan (supra). Section 16 provides that the
Arbitral Tribunal would be conpetent to rule on its own jurisdiction
including ruling on any objection with regard to existence or validity
of the arbitration agreenent. The Arbitrati on Act enphasi ses that
an arbitration clause which forns part of a contract shall be treated
as an agreenent independent of the other terms of the contract.

It further provides that a decision by the Arbitral Tribunal that the
contract is null and void shall not entail ipso jure the invalidity of
the arbitration cl ause. The aforesaid provision came up for
consideration by this Court in Today Hones & Infrastructure

19
Pvt. Ltd. Vs. Ludhiana Inprovenment Trust & Anr.6

23.1n the aforesaid case, the designated Judge of the Punjab &
Haryana Hi gh Court had refused to refer the disputes to
arbitration. The Hi gh Court had accepted the plea that since the
underlying contract was void, the arbitration clause perished with
it. The judgnent of the Hi gh Court was challenged in this Court, by
filing a Special Leave Petition. Before this Court it was subnitted
by the appellant that the High Court treated the application under
Section 11(6) of the Arbitration Act as if it was deciding a suit but
wi t hout adduci ng evidence. Relying on SBP & Co. Vs. Patel
Engi neering Ltd., it was submitted that the Hi gh Court was only
required to conduct a prelimnary enquiry as to whether there was
a valid arbitration agreenent; or whether it was a stale claim On
the other hand, it was subnmitted by the respondents that once the

H gh Court had found the main agreenent to be void, the contents



thereof including the arbitration clause are al so rendered voi d.

24. This Court rejected the aforesai d subm ssion of the respondents
with the foll owi ng observations
2013 (7) SCALE 327: 2013 (2) Arb. LR 241 (SO

20
"13. We have carefully considered the subnissions nade
on behal f of the respective parties and we are of the view
that the | earned designated Judge exceeded t he bounds
of his jurisdiction, as envisaged in SBP & Co. (supra). In
our view, the | earned designated Judge was not required
to undertake a detailed scrutiny of the nerits and de-
nmerits of the case, alnost as if he was deciding a suit.
The | earned Judge was only required to deci de such
prelimnary issues such as jurisdiction to entertain the
application, the existence of a valid arbitrati on agreenent,
whether a live claimexisted or not, for the purpose of
appoi ntment of an arbitrator. By the inpugned order
much nore than what is contenplated under Section
11(6) of the 1996 Act was sought to be decided, wi thout
any evi dence bei ng adduced by the parties. The issue
regardi ng the continued existence of the arbitration
agreenent, notw thstanding the main agreenent itself
bei ng decl ared void, was considered by the 7-Judge
Bench in SBP & Co. (supra) and it was held that an
arbitration agreement could stand i ndependent of the
mai n agreenent and did not necessarily becone otiose,
even if the main agreenent, of which it is a part, is
decl ared voi d.

14. The sane reasoni ng was adopted by a nmenber of

this Bench (S.S. Njjar, J.), while deciding the case of
Reva El ectric Car Conpany Private Limted Vs. G een

Mobi | [(2012) 2 SCC 93], wherein the provisions of

Section 16(1) in the backdrop of the doctrine of

konpet enz konpetenz were considered and it was inter

alia held that under Section 16(1), the |legislature nmakes it
clear that while considering any objection with regard to
the existence or validity of the arbitration agreenent, the
arbitration clause, which forned part of the contract, had
to be treated as an agreenent independent of the other
terms of the contract. Reference was nade in the said
judgnent to the provisions of Section 16(1)(b) of the 1996
Act, which provides that even if the arbitral tribuna

concl udes that the contract is null and void, it should not

21
result, as a matter of law, in an autonmatic invalidation of
the arbitration clause. It was also held that Section 16(1)
(a) of the 1996 Act presunes the existence of a valid
arbitration clause and mandates the sanme to be treated
as an agreenent independent of the other terns of the
contract. By virtue of Section 16(1)(b) of the 1996 Act, the
arbitration clause continues to be enforceabl e,
notwi t hstandi ng a declaration that the contract was nul
and voi d.

25. Keeping in view the aforesaid observations nade by this Court, |
see no reason to accept the subnission made by the | earned

counsel for the respondents that since a crimnal case has been



regi stered agai nst the Chairnman of the Organising Comnmittee and
sonme other officials of the petitioner, this Court would have no

jurisdiction to nake a reference to arbitration

26. As noticed above, the concept of separability of the arbitration
cl ause/ agreenent from the underlying contract has been statutorily
recogni sed by this country under Section 16 of the Arbitration Act,
1996. Havi ng provided for resolution of disputes through
arbitration, parties can not be permtted to avoid arbitration,
wi t hout satisfying the Court that it will be just and in the interest of
all the parties not to proceed with the arbitration. Section 5 of the
Arbitration Act provides that the Court shall not intervene in the

22
arbitration process except in accordance with the provisions

contained in Part | of the Arbitration Act. This policy of |east
interference in arbitration proceedi ngs recogni ses the genera

principle that the function of Courts in matters relating to arbitration
is to support arbitration process. A conjoint reading of Section 5

and Section 16 would make it clear that all matters including the

i ssue as to whether the main contract was voi d/voi dabl e can be

referred to arbitration. O herwise, it would be a handy too

avail able to the unscrupulous parties to avoid arbitration, by

rai sing the bogey of the underlying contract being void.

27.1 am of the opinion that whenever a plea is taken to avoid
arbitration on the ground that the underlying contract is void, the
Court is required to ascertain the true nature of the defence.
Oten, the terns "void" and "voi dabl e" are confused and used
| oosely and interchangeably with each other. Therefore, the Court
ought to exanine the plea by keeping in mnd the rel evant
statutory provisions in the Indian Contract Act, 1872, defining the

terns "void" and "voidable". Section 2, the interpretation cl ause

defines sone of the relevant terns as foll ows: -

23
"2(g) An agreenent not enforceable by lawis said to be



voi d;

2(h) An agreenment enforceable by lawis a contract;

2(i) An agreenent which is enforceable by |aw at the
option of one or nore of the parties thereto, but not
at the option of the other or others, is a voidable
contract;

2(j) A contract which ceases to be enforceable by | aw
becones void when it ceases to be enforceable."

The aforesaid clauses clearly delineate and differentiate
between term "voi d* and "voi dable". Section 2(j) clearly provides as
to when a voidable contract woul d reach the stage of being void.
Undoubt edly, in cases, where the Court can cone to a concl usion
that the contract is void without receiving any evidence, it would be
justified in declining reference to arbitration but such cases would be
few and i sol ated. These woul d be cases where the Court can readily
conclude that the contract is void upon a neani ngful reading of the
contract docunent itself. Some exanpl es of where a contract may
fall in this category would be :-

(a) Where a contract is entered into by a person, who has not

attained the age of mpjority (Section 11);

(b) Where both the parties are under a nistake as to a matter
24
of fact essential to the agreenent (Section 19);

(c) Where the consideration or object of the contract is
forbidden by law or is of such a nature that, if permtted, it
woul d defeat the provisions of any | aw or where the object
of the contract is to indulge in any imoral activity or
woul d be opposed to public policy. daring exanpl es of
this would be where a contract is entered into between
the parties for running a prostitution racket, smuggling
drugs, human trafficking and any other activities falling in
t hat category.

(d) Simlarly, Section 30 renders wagering contracts as void.
The only exception to this is betting on horse racing. In
the circunstances noted above, it may not be necessary

for the Court to take any further evidence apart from



readi ng the contract docunent itself. Theref ore, whil st
exercising jurisdiction under Section 11(6) of t he
Arbitration Act, the Court could decline to make a

reference to arbitration as the contract would be patently

voi d.
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28. However, it would not be possible to shut out arbitration even in

cases where the defence taken is that the contract is voidable.
These woul d be cases which are covered under the circunstances
narrated in Section 12 - unsoundness of mnd; Section 14 -

absence of free consent, i.e. where the consent is said to be
vitiated as it was obtai ned by Coercion (Section 15), Undue

I nfluence (Section 16), Fraud (Section 17) or M srepresentation
(Section 18). Such a contract will only becone void when the

party claimng |ack of free consent is able to prove the sane and
thus rendering contract void. This indeed is the provision
contained in Section 2(j) of the Indian Contract Act. In exercising
powers under Section 11(6) of the Arbitration Act, the Court has to
keep in view the provisions contained in Section 8 of the
Arbitration Act, which provides that a reference to arbitration shal
be made if a party applies not later than when subnitting his first
statement on the substance of the dispute. In contrast, Section 45
of the aforesaid Act permits the Court to decline reference to
arbitration in case the Court finds that the agreenent is null and

voi d, inoperative or incapable of being perforned.
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29.To shut out arbitration at the initial stage would destroy the very

purpose for which the parties had entered into arbitration
Furthernmore, there is no inherent risk of prejudice to any of the
parties in permitting arbitration to proceed sinultaneously to the
crimnal proceedings. In an eventuality where ultimately an award

is rendered by arbitral tribunal, and the crininal proceedings result

in conviction rendering the underlying contract void, necessary



pl ea can be taken on the basis of the conviction to resist the
execution/enforcenent of the award. Conversely, if the matter is

not referred to arbitration and the crimnal proceedings result in an
acquittal and thus leaving little or no ground for clainmng that the
underlying contract is void or voidable, it would have the wholly
undesirable result of delaying the arbitration. Therefore, | am of the
opi nion that the Court ought to act with caution and circunspection
whi | st examining the plea that the main contract is void or

voi dabl e. The Court ought to decline reference to arbitration only
where the Court can reach the conclusion that the contract is void

on a neani ngful reading of the contract document itself w thout the

requi renent of any further proof.
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30.1n the present case, it is pleaded that the manner in which the

contract was nmade between the petitioner and the respondent was
investigated by the CBI. As a part of the investigation, the CBl had
seized all the original documents and the record fromthe office of
the respondent. After investigation, the crimnal case CC No.22 of
2011 has been registered, as noticed earlier. It is clained that in
the event the Chairnman of the Organising Conmittee and the other

of ficials who mani pul ated the grant of contract in favour of the
respondent are found guilty in the crimnal trial, no anount woul d
be payable to the petitioner. Therefore, it would be appropriate to
await the decision of the crimnal proceedings before the arbitra
tribunal is constituted to go into the alleged disputes between the
parties. | amunable to accept the aforesai d subm ssion made by

the | earned counsel for the respondents, for the reasons stated in

t he previous paragraphs. The bal ance of convenience is tilted

more in favour of permitting the arbitration proceedings to continue

rather than to bring the same to a grinding halt.

31.1 must also notice here that the defence of the contract being void

is now a-days taken routinely along with the other usual grounds,
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to avoid/delay reference to arbitration. In ny opinion, such ground

needs to be sumuarily rejected unless there is clear indication that
the defence has a reasonabl e chance of success. In the present

case, the plea was never taken till the present petition was filed in
this Court. Earlier, the respondents were only inpressing upon the
petitioners to supply certain information. Therefore, it would be
appropriate, let the Arbitral Tribunal exam ne whether there is any
substance in the plea of fraud now sought to be raised by the

respondents.

32. The Respondent also relied on the judgnment of this Court in India
Househol d and Heal thcare Ltd. (supra), wherein the application
under section 11 (6) of the Arbitration Act was dismi ssed. This
case, however, will not cone in the way of referring the matter to
arbitration since it is clearly distinguishable fromthe present case.
In India Household and Heal thcare Ltd. (supra), the substantive/
underlying contract containing the arbitration clause was entered
into by the parties on 08.05.2004. This agreenment, however, was
preceded by a Menorandum of Understanding ("MU") dated
1.11.2003. It was contended by the Respondent that both the
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Agreenment and the MoU are vitiated by fraud which was fructified

by a crimnal conspiracy hatched between officials representing

the Petitioner and Respondent therein. This Court also noticed that

the concerned officials of the Respondent had been convicted and

sentenced to undergo inprisonment by the Korean Crininal Court.

The said MoU was al so contended by the Respondent to be in

contravention of the |aws of Korea. It was further noticed that the

Respondent filed a suit in the Madras Hi gh Court against the

Petitioner, whereby the H gh Court vide interimorder dated

06. 10. 2005 i ssued an injunction and thereby restrained the

Petitioner therein to act directly or indirectly on the basis of MU

and the Agreenent dated 08.05.2004, and to derive any other

benefit based upon the said MbU and the |icense agreenment in



any manner whatsoever. This interimorder, the court noticed, was

confirmed by an order dated 21.01.2006; against which no appea

was filed by the Petitioner. The Court, relying upon A Treatise on

Law Governing I njunctions by Spelling and Lewi s, concluded that

this injunction order having not been chall enged by the Petitioner

has becone final and also that this order restrains the invocation

of the arbitration agreenment contained in Agreenent dated
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08. 05. 2004. Therefore, the Court declined to refer the matter to
arbitration. Another factor that weighed with Court in dismssing
the Petition, it appears, is that the Petitioner did not conformto the
procedure concerni ng appoi ntnent of the Arbitrator before filing

the Petition under Section 11 (6).

33.This case is clearly distinguishable and hence is not applicable
into the facts and circunstances of the present case because of
the followi ng reasons: Firstly, there has been no conviction in the
present case, though the trial has been going on against the
officials of both the parties. Secondly, there is no injunction or any
other order restraining the Petitioner frominvoking the Arbitration
Clause. Lastly, all the conditions precedent for invoking the
arbitration clause have been satisfied by the Petitioner, as
observed earlier

34. The respondent had relied on the judgnent of this Court in Guru
Granth Saheb Sthan Meerghat Vanaras Vs. Ved Prakash &
Os.7 This judgnment reiterates the nornmal rule which was stated
by the Constitution Bench of this Court in MS. Sheriff Vs. State of
Madras in relation to the sinmultaneous prosecution of the crimna

(2013) 7 SCC 622
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proceeding with the civil suit. In the aforesaid case, the

Constitution Bench had observed as follows: -

"14. ... It was said that the sinultaneous prosecution of
these matters will enbarrass the accused. ... but we can
see that the sinultaneous prosecution of the present
crimnal proceedi ngs out of which this appeal arises and
the civil suits will enbarrass the accused. W have



therefore to determ ne which shoul d be stayed.

15. As between the civil and the crimnal proceedi ngs we
are of the opinion that the crimnal matters should be

gi ven precedence. There is sone difference of opinion in
the High Courts of India on this point. No hard-and-fast
rule can be laid down but we do not consider that the
possibility of conflicting decisions in the civil and crinina
courts is a relevant consideration. The | aw envi sages
such an eventuality when it expressly refrains from
maki ng the decision of one court binding on the other, or
even relevant, except for certain limted purposes, such
as sentence or danages. The only rel evant consideration
here is the |ikelihood of enmbarrassnent.

16. Anot her factor which weighs with us is that a civil suit
often drags on for years and it is undesirable that a
crimnal prosecution should wait till everybody concerned
has forgotten all about the crine. The public interests
demand that crimnal justice should be swift and sure; that
the guilty should be punished while the events are stil
fresh in the public mind and that the innocent should be
absolved as early as is consistent with a fair and inpartia
trial. Another reason is that it is undesirable to let things
slide till nmenories have grown too dimto trust.
This, however, is not a hard-and-fast rule. Special
considerations obtaining in any particular case night
make sone other course nore expedient and just. For
exanple, the civil case or the other crininal proceeding
32
may be so near its end as to make it inexpedient to stay it
in order to give precedence to a prosecution ordered
under Section 476. But in this case we are of the view

that the civil suits should be stayed till the crinina
proceedi ngs have finished."

35. The pur pose of t he af oresai d solitary rul e is to avoi d
enbarrassnent to the accused. In contrast, the findings recorded
by the arbitral tribunal in its award would not be binding in crinina
pr oceedi ngs. Even ot herwi se, the Constitution Bench in the
af oresai d case has clearly held that no hard and fast rule can be
| aid down that civil proceedings in all matters ought to be stayed
when crimnal proceedings are al so pending. As | have indicated
earlier in case the award is made in favour of the petitioner herein,
the respondents will be at liberty to resist the enforcenment of the
same on the ground of subsequent conviction of either the

Chairman or the officials of the contracting parties.

36.1t nust also notice here that the Petitioners relied upon an earlier
order of this court in the case of Ms Nussli (Switzerland) Ltd.

(supra). The aforesaid order, however, seenms to have been



passed on a consensus between the | earned counsel for the
parties. This is evident fromthe follow ng observations in the
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af oresai d order:

"I'n view of the aforesaid order, |earned senior counsel for
both the parties have agreed that the parties have agreed
that the matter ought to be referred to Arbitration
However, M. Gopal Subranmani am | earned senior

counsel appearing for the Respondent, submits that

serious issued would arise which are currently under

i nvestigation of the CBlI, which may ultimately cul mnate
into certain conclusions which could result in the
invalidation of the contract frominception

He has, however, very fairly stated that there woul d be no
i mpedi ment for the arbitral Tribunal to look into all the
i ssues including the allegations which are pending with
the CBI in investigation.

I am of the opinion that the subm ssion nmade by the

| earned senior counsel is in accordance with the |aw
settled, not only by this Court, but in other jurisdictions
al so concerning the international comrercial arbitrations.”

The af oresai d excer pt clearly shows t hat M. Gopa

Subramani am had very fairly agreed to proceed with arbitration. The
decision of this Court in Ms Nussli (Switzerland) Ltd. (supra) has

not laid down any | aw

37.As noticed earlier, the petitioners have already nom nated Hon’ bl e
M. Justice S.N Variava, Fornmer Judge of this Court, having his

of fice at Readynmoney Mansion, 2nd floor, Next to Akbarallys, Veer

Nari man Road, Fort, Munbai - 400 001, as their
34
arbitrator. | hereby nominate. Hon' ble M. Justice B.P. Singh,

Former Judge of this Court, RIo A7, Neeti Bagh, 3rd Floor, New
Del hi - 110 049, as the second Arbitrator and Hon' be M. Justice
Kul di p Si ngh, Former Judge of this Court, R'o H No. 88, Sector
10A, Chandigarh - 160 010, as the Chairnman of the Arbitral
Tribunal, to adjudicate the disputes that have arisen between the

parties, on such terns and conditions as they deemfit and proper

38. The Registry is directed to conmunicate this order to the
Chairman of the Arbitral Tribunal, as well as, to the Second

Arbitrator to enable themto enter upon the reference and deci de



the matter as expeditiously as possible.

39. The Arbitration Petition is accordingly allowed with no order as to

costs.
" [Surinder Singh Nijjar]
New Del hi ;
May 28, 2014
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