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This is a statutory appeal, preferred by Union of India, as
provi ded under Section 31 of the Arned Forces Tribunal Act,
2007 (hereinafter referred to as the "AFT Act’). The appeal is filed
agai nst the judgnment and order dated April 15, 2011 passed by
the Arned Forces Tribunal (hereinafter referred to as the
"Tribunal ), Regional Bench Chandi garh, whereby the Tribunal has
partly allowed the Original Application (OQA) which was preferred
by the respondent herein. The appel | ants have not only
chal  enged the order on nmerits, but have even questioned the
jurisdiction of the Tribunal to deal with the subject matter which
was brought before it by the respondent in the said QA
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2)In order to understand the nature of challenge laid to the jurisdiction
of the Tribunal and the direction given while partly allow ng the QA of
the respondent, it would be necessary to understand the nature of relief
whi ch was sought by the respondent in the said OA as well as the

background facts in which the OA seeking such a relief was filed.

3) The respondent joined the Indian Arny as a Major. Indubitably, in

that capacity he was subject to the discipline of the Army Act, 1950. It
is a normal practice that the personnel belonging to the Arned Forces,
nanely, Arny, Air Force or Naval Force, are Seconded to the other

of fices under the Mnistry of Defence, which include Departnent of

Def ence Producti on, Depart ment of Def ence Resear ch and



Devel opment and Departnment of Ex- Servicenmen Wl fare. We are
concerned here with Departnent of Defence Production, which has

Director General of Quality Assurances (DGQA for short) as well as

Def ence Public Sector Undertaking (DPSU). The respondent was
Seconded to DGQA on Novenber 06, 2004 in the rank of Major. At

that tine, it was tenporary Secondnent.

It is also relevant to nention here that while the respondent
was in the rank of Major in the Arny, he was considered for
pronotion to the next higher grade, nanely, Lieutenant Col onel
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However, he could not be pronoted because of certain reasons.
There is a provision that if an officer is not able to secure
pronotion to the higher rank after particular nunber of specified
attenpts, it is terned as Final Supersession, which neans that
the said officer would not be considered for pronotion to the
hi gher status thereafter. Insofar as pronotion fromthe rank of
Maj or to Lieutenant Colonel is concerned, three chances can be
avail ed by the officer. The respondent was finally superseded in
the Arny, in the rank of Mjor in Decenmber 2003. It is also
pertinent to point out at this stage that when the respondent was
Seconded to DGQA organi sation, there was a provision in DGQA,
in the formof OMdated May 04, 1993, that an officer who is
finally superseded in the Arny will not be entitled to pernanent
Secondnent and can stay at DGQA tenporarily only, which

nmeans, after sone time, he would have to go back to the Arny.

4) As pointed out above, the respondent had already been finally
superseded i n Decenber 2003 in the rank of Mjor when he had joi ned

DGQA on Novenber 06, 2004.

5)After considering the case of an Arny personnel for pronotion to the
hi gher rank, there can be supersession on nerits. However, some
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times even if the officer is found to be neritorious and fit for pronotion,

he would still be not able to get the pronotion only because he is | ower



in the seniority and the nunmber of posts available in the higher position
are |l ess, which would be filled/ occupied by the persons above himin

the seniority. Non-pronotion for this reason is also counted as

" Supersession’. Therefore, after availing three chances in the rank of
Maj or for pronotion to the rank of Lieutenant Colonel, if an officer is
superseded even for want of sufficient nunber of vacancies in the

hi gher rank, such an officer would still be | abelled, what is termed as,
"Finally Superseded’ . According to the respondent, the reason for which
he was superseded in the Arny was the aforesaid one and not that he

| acked nerit.

6) Si nce many officers were not getting pronotions to the higher rank

after they were finally superseded for no fault of theirs and with intent to
make the Arny profile younger, A V. Singh Conmittee was constituted,

which submitted its report known as 'A V. Singh Commttee Report’.

Thi s Report r ecomrended, whi ch recomrendat i on was even
accepted, that all officers in the Arny holding the rank of Major, who

had conpl eted 13 years of service, were to be pronoted to the rank of

Li eutenant Col onel, irrespective of whether such personnel were finally
superseded or not. Acting on the recommendati on of this Report, the
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respondent, along with many others, was pronoted as Lieutenant

Col onel on Decenber 16, 2004, when he was in DGQA organi sation

whi ch he had joined barely a nonth ago, i.e. on Novenber 06, 2004.

7)Policy letter dated January 16, 2005 was issued by MS. Branch

wher eby Special Merit Board (SMB) was introduced to give effect to the
A. V. Singh Conmittee Report’s reconmmendation. However, within two

and a half years, i.e. on July 18, 2007, MS. Branch intinmated stoppage
of SMB Policy with inmmediate effect. Letter to this effect was issued by
the MS. Branch discontinuing SMB on the orders of the Governnent

on Cctober 12, 2007

8) A new Per manent Secondnent and Pronotion Policy, which was



i ssued by the DGQA on Novenber 16, 2007. Highlights of this Policy
are as follows:
(a) Per manent Secondnent will be restricted to the rank of
Li eut enant Col onel
(b) Upper cut off age for consideration for permanent
Secondnent will be 44 years, on 1st April of the year in
which the officer is being considered, after conpletion of

two years of tenure

(c) O ficers once pernanently Seconded will continue in the
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organisation till they retire and will be considered for

pronotion to higher grades against their vacancies.

9) The effect of the aforesaid Policy was that officers once permanently
Seconded to DGQA had right to continue in the said organisation til
their retirement. They were al so nade eligible for pronmotion to higher
grades agai nst their vacancies. These pronotions, they were to earn in
DGQA as per the aforesaid Pronotion Policy dated Novenber 16

2007. Since supersession clause contained in the earlier Policy dated
Decenber 22, 1993 was al so renoved in this Policy, the effect there of
was that there was no bar for permanent Secondnent in respect of

those officers who had earlier incurred the disqualification for such
per manent Secondment by virtue of their being finally superseded.
Benefit thereof was given to the respondent as well. He was
permanently Seconded to DGQA in the rank of Lieutenant Col onel on
April 10, 2008. Not only this, in terns of Permanent Secondment and
Pronoti on Policy dated Novenber 16, 2007, the respondent earned

next promotion, i.e. to the rank of Colonel on October 22, 2008.

10) Whil e things stood thus and the respondent had been working in the
capacity of Col onel on permanent Secondnment to DGQA, M nistry of

Def ence, Departnent of Department Production, issued Order dated
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April 23, 2010. It is this Oder which is the bone of contention and was

the subject matter of challenge before the Tribunal. In this Oder, it



was stated that since SMB had been di scontinued by the Arny since
2006, the effect thereof was the restoration of earlier Policy of 1993
whi ch contai ned bar for permanent Secondnent in respect of those
of ficers who had incurred disqualification because of their fina
super sessi on. In essence, it was conveyed that those who were
permanent|ly seconded even after discontinuation of SMB in the year
2006 in DGQA, it was a wong nmove. However, at the sanme time, in
respect of those officers where it had al ready been done, it was
deci ded that the same will not be withdrawn. Li kewi se, further
pronotions which were given were also not required to be w thdrawn.
However, it was decided that no further pronotions would be given to
such officers. This was so stated in the Order dated April 23, 2010 in
the follow ng termns:
"(a) On the orders of Central Govt, Special Merit
Board has been discontinued by the Arny since 2006
Consequently, tenure Oficers finally non-enpanelled
(superseded) will not be considered for grant of
per manent secondment in DGQA.
(b) Non-enpanelled Oficers (Lt Cols), who have
been granted pernmanent secondnent in the DGQA in
the past will be granted only one pronotion to the
next higher rank of Col (TS) on conpletion of 26
years of service. However, such officers in DGQA
can retire as per norns applicable to Permanent
Secondnent Service O ficers in DGQA. An option wll
be given to such officers, if so desirous, for reversion
to the Arnmy for their further managenent. This cl ause
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shal |l al so be applicable to those non-enpanell ed
of ficers who have been granted the rank of Colonel in

DGQA.
(c) OM No. F6(1)/2007/D(QA) dated 16 Nov 2007,
wi Il be nmade applicable prospectively for officers

i nducted on tenure after 16 Nov 07
(d) QASB for pernmanent secondnent hereafter (with
effect from2011) will be held taking Olst Cct of the
year as the cut off date."
11) The respondent, naturally, felt aggrieved by this Oder, which neant
that he would not earn any further pronotion in DGQA even when the

appel lants did not disturb his permanent Secondrment in DGQA. The

respondent, accordingly, approached the Tribunal by filing an QA

12) Contention of the respondent was that the above Policy dated Apri

23



23, 2010, though | ooked innocuous, was conceptually flawed and

downright illegal because of the reason that persons like the

respondent and other sinilarly situated, who had been granted

per manent secondnment under the Policy dated Novenber 16, 2007

were affected thereby. Further, the effect thereof was to operate
retrospectively by snatching the rights accrued to them which

amounted to violation of Article 14 of the Constitution of India. It was
argued that as per the settled law the said Policy dated April 23, 2010
could not be applied retrospectively in respect of those who had

al ready been permanently Seconded under the Policy dated Novenber
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16, 2007, which alone deternined their conditions of service, including

further pronotions.

13) The appellants’ refutation to the aforesaid plea of the respondent
was not only on nerits but contest was also laid to the jurisdiction of the
Tribunal to entertain the QA with such a relief. It was argued that the
Tribunal had no jurisdiction to entertain the said OA as the inpugned
order dated April 23, 2010 was passed by the Departnent of Defence
Production, Mnistry of Defence and the Tribunal could not deal with the
validity of such orders, which was outside its scope. The appellants

had al so referred to the judgnment passed by the Principal Bench of the
Tribunal in Major Ceneral S.B. Akali etc. etc. v. Union of India &

Os. (TA Nos. 125 and 221 of 2010, decided on April 09, 2010), where
simlar QA albeit by an officer who was Seconded to DRDO, had been

di smissed for want of jurisdiction

14) The Tribunal, after hearing the parties, rendered the inpugned
judgnent dated April 15, 2011. It brushed aside the objection of the
appel lants to the nmaintainability of the OA. Wile doing so, the Tribuna
differed with the view expressed by the Principal Bench in the case of
Maj or General S.B. Akali (supra) in somewhat curious manner, as

woul d be noted later.
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15)On merits, it accepted the contention of the respondent herein that



revi sed Government Policy dated April 23, 2010, which fundanentally
changes the prospects of pronotion of the respondent, was
discrimnatory. It also anpbunted to retrospective anendnent to the
pronotion policy, which could not be to the detrinment of an enpl oyee
thereby taking the rights accrued to himby virtue of the Policy
governing his terns and conditions of service as earlier applicable to
hi m Thus, allowing the OA partially, the Tribunal has directed the
appel lant authorities that the respondent shall be governed by the
provi sions of DGQA Policy dated Novenber 16, 2007 wi t hout

i ncorporating the provisions of the inpugned Policy dated April 23,
2010 and he woul d be considered for further promotions in ternms of

earlier Policy dated Novenber 16, 2007

16) The appellants filed appeal against this judgment under Section 31

of the AFT Act. However, the said appeal was dism ssed on April 16

2012 on the ground that no civil appeal woul d be naintainabl e unl ess

| eave to appeal was obtained under Section 31 of the AFT Act. The

appel lants, accordingly, filed applications for |eave to appeal before the
Tribunal. Leave was granted by the Tribunal vide orders dated August

24, 2012. Arned with the said | eave, present appeal has been filed by
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the appellants questioning the validity of the inpugned judgnent, both

on jurisdiction as well as on nerits.

17)First and forenost submission of M. K Radhakrishnan, |earned

seni or counsel appearing for the appellants, was that in view of the
judgnent of the Principal Bench in Major General S.B. Akali (supra), it
was not open to the Tribunal to have taken a different view, ignoring the
sai d judgnent and proceeding to consider the case on nerits. He
argued that even if the concerned Bench was of the opinion that the

vi ew taken by the Principal Bench in Major General S.B. Akali (supra)

was not correct, a coordinate Bench could, at the nost, refer the matter
to the larger Bench. Even ot herw se, argued M. Radhakrishnan, the

vi ew taken by the Tribunal was totally perfunctory and wi thout any

cogent reasons. Further, reasons which were given by the Principa



Bench in the case of Mjor General S.B. Akali (supra) were not even

dealt with by the Tribunal in the inpugned judgnent.

18) M. Radhakri shnan is perfectly justified in his argunent that the only
course open to the Chandi garh Bench, which passed the inmpugned

order, was to refer the matter to the larger Bench when it wanted to
charter a different course than the one adopted by the Principal Bench

in Major CGeneral S.B. Akali’'s case (supra). I n Sub- I nspector
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Rooplal & Anr. v. Lt. Governor through Chief Secretary, (2000) 1

SCC 644, this Court had settled this very issue in the follow ng manner

"12. At the outset, we nust express our serious

di ssatisfaction in regard to the manner in which a

Coordi nate Bench of the Tribunal has overruled, in effect,
an earlier judgment of another Coordi nate Bench of the

same Tribunal. This is opposed to all principles of judicial
discipline. If at all, the subsequent Bench of the Tribuna
was of the opinion that the earlier view taken by the

Coordi nate Bench of the same Tribunal was incorrect, it
ought to have referred the matter to a |l arger Bench so that
the difference of opinion between the two Coordinate

Benches on the sane point could have been avoided. It is

not as if the latter Bench was unaware of the judgnment of
the earlier Bench but knowingly it proceeded to di sagree
with the said judgnent against all known rul es of

precedents. Precedents which enunciate rules of law form
the foundation of admi nistration of justice under our system
This is a fundanental principle which every presiding officer
of a judicial forumought to know, for consistency in
interpretation of |aw alone can lead to public confidence in
our judicial system This Court has laid down tine and

again that precedent |aw nust be followed by all concerned;
deviation fromthe same should be only on a procedure

known to law. A subordinate court is bound by the

enunci ation of | aw nade by the superior courts. A

Coordi nate Bench of a Court cannot pronounce judgnent
contrary to declaration of |aw made by another Bench. It

can only refer it to a larger Bench if it disagrees with the
earlier pronouncenent. This Court in the case of

Tri bhovandas Purshottanmdas Thakkar v. Ratilal Motilal

Patel, AIR 1968 SC 372, while dealing with a case in which

a Judge of the High Court had failed to follow the earlier
judgnent of a larger Bench of the sanme Court observed

t hus:

"The judgnent of the Full Bench of the Gujarat High
Court was binding upon Raju, J. |If the |earned Judge
was of the view that the decision of Bhagwati, J., in

Pi njare Karinmbhai case, (1962) 3 GQuj LR 529 and of

Macl eod, C.J., in Haridas case, AIR 1922 Bom 149(2)

did not lay down the correct law or rule of practice, it
was open to himto recommend to the Chief Justice that
the question be considered by a | arger Bench. Judicia
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decorum propriety and discipline required that he



should not ignore it. Qur system of administration of
justice ains at certainty in the |aw and that can be
achieved only if Judges do not ignore decisions by
courts of coordinate authority or of superior authority.
Gaj endragadkar, C.J., observed in Bhagwan v. Ram

Chand, AIR 1965 SC 1767:

‘It is hardly necessary to enphasise that

consi derations of judicial propriety and decorum
require that if a learned Single Judge hearing a
matter is inclined to take the view that the earlier
deci sions of the Hi gh Court, whether of a Division
Bench or of a Single Judge, need to be reconsi dered,
he shoul d not enbark upon that inquiry sitting as a
Si ngl e Judge, but should refer the matter to a

Di vi sion Bench, or, in a proper case, place the

rel evant papers before the Chief Justice to enable
himto constitute a | arger Bench to exami ne the
question. That is the proper and traditional way to
deal with such matters and it is founded on heal t hy
principles of judicial decorumand propriety.’ "

13. W are indeed sorry to note the attitude of the
Tribunal in this case which, after noticing the earlier
j udgnent of a Coordi nate Bench and after noticing the
judgnent of this Court, has still thought it fit to proceed to
take a viewtotally contrary to the view taken in the earlier
j udgnent thereby creating a judicial uncertainty in regard
to the declaration of law involved in this case. Because of
this approach of the latter Bench of the Tribunal in this
case, a lot of valuable tine of the Court is wasted and the
parties to this case have been put to considerable
hardship."
19)We are conscious of the fact that in Rooplal’s case (supra), the
Court itself chose to decide the controversy therein, because there
were wei ghty reasons to do so, as nentioned in para 14 of the said
judgnent. However, after hearing the parties at length, we prefer to
refer the matter back to the Tribunal to decide this issue by constituting
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a | arger Bench. Reason is that the parties intend to rely upon
docunents which were not placed before the Tribunal. Even matter

has not been thrashed out in a proper perspective. Therefore, sone

di scussion is needed on this aspect, which is detailed hereinafter

20)We note fromthe judgnent of the Principal Bench in the case of

Maj or General S.B. Akali (supra) that the main reason for hol ding that
the Tribunal did not have jurisdiction to deal with the matter was that
the petitioner in that case, after he was Seconded to DRDO, was

governed by the service conditions regulated by the provisions of Ofice

Menor andum dat ed Novenber 23, 1979 of the Governnent of India,

23



M nistry of Defence and the controlling authority was the DRDO That
was a case where the petitioner, who was Seconded to DRDO in the

rank of Major on February 21, 1981 and rose to the rank of Mjor

General with effect from March 06, 2002, was not given further
pronmotion to the post of Lieutenant General. It is, thus, non-pronotion
i n DRDO which was the subject matter of chall enge. Though he had

filed the wit petition in the Del hi H gh Court challenging his non-

sel ection and pronotion, after the constitution of Arned Forces
Tribunal, the matter was transferred to the Tribunal. The Tri buna
noted that since the petitioner was permanently seconded to DRDO

and he was claimng promotion to the post of Lieutenant General in
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DRDO, which was governed by the O fice Menorandum dat ed

Novenber 23, 1979 containing the provisions relating to pronotions in
DRDO and it had nothing to do with the Arny Act, the Tribunal |acked
the jurisdiction to entertain the matter. Relevant portion of the order
passed by the Tribunal reads as under:

"12. W have bestowed our best of consideration and

we are of the opinion that as per Section 2 read with
Section 3(0) of the Armed Forces Tribunal Act, 2007
this Tribunal has limted jurisdiction to deal with the
service conditions of the Army Act and Rules, but, the
present case, which relates to non-sel ection of the
petitioner by the DRDO for the rank of Lt. General and
it is not supersession under the Arny Act or Rules, it
is under the DRDO Rul es of the O fice Menorandum

dated 23rd Novenber, 1989. As such, this Tribuna

cannot sit over the selection by DRDO to decide the

i ssue whet her petitioner has been correctly

superseded or not, since the service conditions of the
seconded officers under the DRDO is regul ated by

O fice Menorandum dated 23rd Novenber, 1979 and

it is not under the Army Act and Rul es. Therefore,

this Tribunal will have no jurisdiction to decide this
case of supersession of petitioner for pronotion to the
rank of Lt. General

13. In this view of the matter, we uphold the
prelimnary objection of the | earned counsel for the
respondent and direct the Principal Registrar to remt
this case back to Hon' ble Del hi High Court to decide
the matter in accordance with | aw,

14. On the sane lines is the case of Brig PJS

Rangar & Brig Anand Sol anki (TA No. 221 of

2010). In this case the incunbents were permanently
seconded to Director Ceneral of Quality Assurance. It
is also governed by OM dated 28th Cctober, 1978, as
amended fromtinme to tinme. In this case also the
petitioners prayer is to quash the OM dated 18th
February, 2008, letter dated 15th May, 2008 and
enpanel ment order dated 16th June, 2008 and direct

23



the respondents to give effect to the enpanel nent
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order dated 31st January 2008 and pronote themto
the rank of Major Ceneral in accordance with their
seniority in the panel

15. The service conditions are governed by the OM
dated 28th Cctober, 1978 and the non-sel ection of the
petitioners are by Director General Quality Assurance
of Mnistry of Defence. There is no breach of any
service conditions under the Arnmy Act and Rul es.

The non-sel ection of the petitioner is on account of
the service conditions as nmentioned in OM dated 28th
Cct ober, 1978, as anended fromtinme to tine.

Therefore, the objection raised by the | earned counse
for the respondent, in this case is also upheld and
consequently it is held that this Tribunal has no
jurisdiction to interfere in this matter and direct the
Principal Registrar to remt this case back to Hon' ble
Del hi High Court to decide the matter in accordance
with [aw "

21) When we traverse through the inpugned order passed by the

Tribunal in the instant case, we find that the aforesaid judgnent in
Maj or General S.B. Akali (supra) has been specifically taken note of.
However, the Tribunal felt it appropriate not to rely upon on the said
judgnent, which it could not do so, having regard to the ratio in
Roopl al s case (supra). What is intriguing is the reasons for coning to
a different conclusion. It is stated:

"W have perused the evidence on record and heard

the | earned counsels of both sides. At the very
outset we proceed to resolve the nmatter with regard to
jurisdiction over the case. Notwi thstanding the fact
that terns and conditions of service of DGQA officers
are inherently different fromthose of the officers in
their parent service, the subject matter in the instant
case bears an intricate connection between the two.

In fact, the policy changes brought about vide
Governnent letter dated 23-04-2010 are virtually a
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mrror inmage of the changes brought about in the
Arny sequel to the system of Selection Merit Board
bei ng revoked by the Governnent. This policy also
gives option to the officers to revert back to the Arny
in the event of the changes not being found
acceptable by them Further, Regulations for the
Arny, 1987 (Revised Edition) lay down at Pars 67 and
76 certain aspects of terns and conditions of service
with regard to permanently seconded officers in
I nspection Organi sations, the former designation of
DGQA, suggesting a degree of duality of jurisdiction
on certain matters. As such, with due deference to
the cited judgnent of the Hon' ble Principal Bench and
wi t hout setting any precedence, we are inclined to
admt this case for adjudication by this Tribunal."

22) The af oresai d approach cannot be count enanced. First of all, the



reasons given by the Principal Bench in the case of Major Cenera

S.B. Akali (supra) are not dealt with at all. It is strange on the part of
the Tribunal to proceed with the matter on nmerits by observing that it

was so done 'without setting any precedence’. If a Tribunal |acks
jurisdiction then there is no question of proceeding with the natter in a

gi ven case taking unbrage under the facade of not treating it as a
precedence. In a matter of jurisdiction, there are only two alternatives.
Either the Tribunal has the jurisdiction or it has no jurisdiction. There is
no third alternative to proceed with the natter with the statenent that it

will not be treated as precedent.

23)We would like to mention here that Gp. Capt. Karan Sing Bhati,

| ear ned counsel who appeared for the respondent, had argued at
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I ength that such an OA was numintai nable and the Tribunal had the

necessary jurisdiction. In support, he referred to statutory provi sions,
nanely, Section 2 of the Act, as per which AFT Act applies to al

persons subject to the Arny Act, 1950 and argued that since the

respondent was subject to the Arnmy Act, AFT Act was applicable to

him He also subnmitted that the respondent was still subject to the

Arnmy Act insofar as matter relating to court nartial, etc. wer e
concerned. He also referred to the definition of Section 3(0), which
defines "Service Matters’ and submitted that it was couched in a very

wi de | anguage and woul d include the subject matter of the instant

proceedi ngs. He al so took support fromthe provisions contained in

Section 3(n) of the AFT Act, which defines 'Service' to nean the

service within or outside India and submtted that even if the

respondent was Seconded to DGQA, that would not make any

di fference. Sone provisions of the Arny Act as well as certain

Regul ations franed under the Arny Act were also relied upon. M.

Bhati also referred to various official docunents in support.

24)No doubt, it is open to M. Bhati to refer to the statutory provisions in

the AFT Act or even the Arny Act in support of his subm ssion. But



many ot her docunents of which the | earned counsel is relying upon

were not part of the record before the Tribunal. Secondly, as already
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poi nted out above, no such aspects are considered either by the

Chandi garh Bench in the inpugned judgnent or by the Principal Bench

in Major CGeneral S.B. Akali’s case (supra). W nmay point out that

nmerely because the respondent is subject to Arny Act woul d not by

itself be sufficient to conclude that the Tribunal has the jurisdiction to
deal with any case brought before it by such a person. It would depend
upon the subject matter which is brought before the Tribunal and the
Tribunal is also required to determ ne as to whether such a subject

matter falls within the definition of *Service Matters’, as contained in
Section 3(0) of the AFT Act. In Major General S.B. Akali’'s case
(supra), the Principal Bench primarily went by this consideration. The
subject matter was pronotion to the rank of Lieutenant General and

this pronotion was governed by the Rules contained in the Policy of

DRDO and not under the Arnmy Act. Therefore, in the instant case, it is
required to be exanmned as to whether the relief clained is entirely
within the domain of DGQA or for that matter, the Mnistry of Defence

or it can still be treated as Service Matter under Section 3(o0) of the AFT
Act and two aspects are intertwined and inextricably m xed with each
other. Such an exercise is to be taken on the basis of documents

produced by both the sides. That has not been done. For this reason

we deemit proper to renit the case back to the Tribunal to decide the
question of jurisdiction keeping in view these paraneters.
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25)1f the Tribunal holds that it is vested with the necessary jurisdiction
to entertain the OA the Tribunal will obviously go into the nerits of the
case as well. For that purpose, sone aspects which shall require
determination al so need to be spelled out, inasrmuch as, in the

i mpugned order the focus of the Tribunal was linited and the material

and rel evant aspects of the issue have not been gone into.

26) As poi nted out above, the Tribunal has partly allowed the OA of the

respondent primarily on the ground that the decision contained in the



Governnent order dated April 23, 2010 anends the pronotion policy
retrospectively thereby taking away the rights already accrued to the
respondent in terns of the earlier policy. It is also nentioned that the
revised policy fundanentally changes the applicant’s prospects of
pronotion. What is ignored is that the pronotions already granted to

t he respondent have not been taken away. Insofar as future chances

of pronotions are concerned, no vested right accrues as chance of
pronotion is not a condition of service. Therefore, in the first instance,
the Tribunal will have to spell out as to what was the vested right which
had al ready accrued to the respondent and that is taken away by the
Pol i cy decision dated April 23, 2010. In this process, other thing which
becones relevant is to consider that once the respondent is
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permanent|y seconded in DGQA and he is allowed to remain there, can
there be a change in his service conditions vis-a-vis others who are his
counterparts in DGQA, but whose pernanent Secondnent is not in

cloud? To put it otherw se, the sole reason for issuing Governnent

Policy dated April 23, 2010 was to take care of those cases where

per manent Secondnment to DGQA was wrongly given. As per the
appel l ants, since the respondent had suffered Final Supersession, he

was not entitled to be Seconded pernmanently to DGQA. This is
di sputed by the respondent. That aspect will have to be decided first.
That apart, even it be so, as contended by the appellants, the
appel I ants have not reccalled the permanent Secondnent order. They

have all owed the respondent to stay in DGQA maintaining his

pronotion as Col onel as well, which was given pursuant to this
Secondnent. The question, in such circunstances, that would arise is

whet her the respondent can be treated differently even if he is allowed
to remain in DGQA, viz. whether not allowing himto take further
pronotions, which benefit is still available to others whose permanent
Secondnent is not in dispute, would anpunt to discrimnation or
arbitrariness thereby offending Articles 14 and 16 of the Constitution of
India. In our opinion, these, and other related issues, will have to be

argued and thrashed out for conming to a proper concl usion
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27)As a result, this appeal is allowed. The inpugned order passed by

the Tribunal is set aside. The matter is renitted to the Tribunal for
deciding the QA by a |larger Bench by having proper perspective in

m nd, as discussed in this judgnent. Both the sides shall have right to
file further docunments they want to rely upon.

There shall, however, be no order as to costs.

(A K. SIKRI)
New Del hi ;
May 28, 2014.
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