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This appeal is filed by the appellants agai nst
the final judgnent and order dated 02.02.2005 passed

in AAS. No. 678 of 1993(C) by the Hi gh Court of

Keral a at Ernakul am whereby the Hi gh Court has set

asi de the judgnent and decree passed in the Oi ginal

Sui t No. 123 of 1990 on 26.11.1992 by t he
2

Court Judge, Tirur, hol di ng t hat t he

decree under t he appeal cannot be

sust ai ned and passed a prelimnary decree directing

the division of the suit schedul e properties.

2. The rel evant facts, in brief, are stated

hereunder. For the sake of brevity and conveni ence

the parties are referred to as per the rank assigned

to themin the original suit proceedi ngs.
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3. The defendant Nos. 1 to 9 in the Court of the
Subordi nate Judge are the appellants herein and the
plaintiffs and def endant Nos. 10 to 17 are t he
respondent s herein who bel ong to t he Per unkol | am
(blacksmith) conmunity and are governed by customary
| aw and Hi ndu | aw. As per the original suit, the
sui t schedul e properties bel onged to Valli, t he
nmot her of the plaintiff No. 1 and grandnother of
plaintiff Nos. 2 to 4 and the defendant Nos. 1 to 17
Valli died in the year 1942 | eavi ng behind her three
sons nanely, Kunhan, Ayyappan and Apputty and two
No. 352 of 2009 3
daught ers, nanel vy, Unni echi and Ammral ukut ty. The
plaintiff No. 1 is Unniechi, the daughter of Valli
plaintiff Nos.2 to 4 are the children of deceased
Apputty, defendants Nos. 1 to 7 are the children of
t he deceased Kunhan, defendant Nos. 8 and 9 are the
daughters of deceased Ayyappan and defendant Nos. 10
to 17 are t he children of deceased Ammral ukut ty.
Kunhan expired in the year 1984 or 1985. Ammal kutty
died in the year 1986 or 1987 and Ayyappan died in

the year 1984 or 1985. Apputty died in the year 1945.

4. According to the case pleaded by the plaintiffs,
after t he deat h of Val li, her t wo sons, namel vy,
Kunhan and Ayyappan were in possession and enjoynent
of the suit schedul e properties for and on behal f of
t he ot her | egal heirs. Kunhan and Ayyappan wer e
gi ving t he i ncome derived from t he sui t schedul e
properties to the shares of the plaintiffs upto their
deat h.

It is al so stated by t he plaintiff No. 1,
Unni echi and Ammal ukutty that the daughters of the

No. 352 of 2009 4

deceased Valli were residing in their matrinoni al



hone and frequently used to conme and reside in their
ancestral honme. That, after the death of Apputty,
plaintiff Nos. 2 to 4 were also residing in the suit
properties and their marriages were al so conducted

t here.

5. The plaintiff No. 1 (Unni echi d/o
requested the defendant No. 1 on several occasions
and finally as per the notice dated 30.08.1990 to
allot the share of plaintiff No. 1 by dividing the

suit schedul e properties by neets and bounds.

6. The defendant No. 2 approached the plaintiff No.

1, offering Rs.500/- towards the value of her share

and requested her to be content with the sane. But

she did not accede to the request nade by him
Thereafter, defendant No. 1 sent a reply notice

stating therein that the plaintiff No. 1 was not a

co-sharer of the suit schedul e properties and that
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the properties were not available for partition as

prayed by her in the original suit.

7. On the other hand, it is stated by defendant
Nos. 1 to 9 that after the death of Valli, the suit
schedul e properties were partitioned between Kunhan

and Ayyappan by a registered partition deed of the

year 1953, as per Ex-Bl, considering that they are
co-owners of the said properties. During their life

time, they were in continuous, uninterrupted, open

and hostil e possessi on of t he sui t
properties from 1953 onwards against the entire world
including the plaintiffs and defendant Nos. 10 to 17

and after their death, their children, defendant Nos.

val i)

schedul e

1 to 9 have been in conti nuous uni nterrupt ed

possession of the suit schedul e properties.
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8. It is stated by the defendant Nos. 1 to 9 that
t hey have constructed bui I di ng and made per manent
val uabl e i mprovenent s in t he sui t schedul e
properties. The said defendants prayed for the val ue
No. 352 of 2009 6
of i mprovenent s made upon t he sui t schedul e
properties which is valued around Rs. 3,50,000/- in
the event, if a decree of partition of the properties
is passed, along with the entitlenent of their share
on equity basis. It is also stated by themthat the
rights of t he plaintiffs, if any, on t he sui t
schedul e properties have been lost by them on account
of adverse possession of the properties by defendant
Nos. 1 to 9 as the sane is barred by lintation and
ouster fromthe properties. Further, it is pleaded
that the suit filed by the plaintiffs w thout any
prayer for recovery of possession of properties from
defendant Nos. 1 to 9 is also not maintainable in
law. It is further stated by the defendants that the
plaintiffs are not entitled to i nherit t he sui t
schedul e properties as per t he customary | aw

prevailing in the commnity.

9. It is also stated by the defendant Nos. 1 to 9
that Apputty predeceased his nother in the year 1938,

hence, plaintiff Nos. 2 to 4 are not entitled to

No. 352 of 2009 7
i nherit t he properties | eft behi nd by Val | i
def endant Nos. 8 and 9 (daughters of deceased

Ayyappan) filed a joint witten statenent separately
before t he Tri al Court on t he simlar I'ines
defence taken by the defendant Nos. 1 to 7 in their

written statenent.

10. It is further stated by the above defendants



that even before the death of Valli, her daughter

Unni echi, the plaintiff No. 1 and the other daughter
nanel y, Ammal ukutty (the nother of the defendant Nos.

10 to 17) were given ornanments, utensils and dowy in
their marriage as Streedhana which is in accordance
with t he custonary rights recogni sed
community. According to them as per the custonmary
rights of the parties and law, on the death of Valli,
the suit schedul e properties were devol ved on her
survi vi ng sons, namel vy, Kunhan and
excl usively by succession. Both the plaintiff No. 1
and her sister, Anmal ukutty were aware of this.

No. 352 of 2009 8

11. The defendant Nos. 10 to 17 had filed their

witten statenents before the Trial Court supporting

Ayyappan

t he pl ai nt aver ment s and they have al so cl ai med

allotmrent of their separate share by dividing the
suit schedul e properties by nmetes and bounds and put
themin possession of their share of the properties,
that would be allotted by the Court in the fina

decree proceedings that will be drawn.

12. The Tri al Court has framed 9 i ssues on
basi s of pleadings and conducted the trial. On behal f

of the plaintiffs, two witnesses were exanined as

PW1 and PW2 and their docunents were marked as Exs.

A-1 to A-3 and on behal f of the defendants, three

Wi tnesses as DW1 to DW3 were exani ned and narked

their documents as Exs.B-1 to B-10 to justify their

respective cases in the original suit proceeding.

13. The Trial Court on the basis of pleadings and
on appreciation of both oral and docunentary evi dence
on record has answered the contentious issues agai nst

No. 352 of 2009 9

the plaintiffs and in favour of the defendant Nos. 1

t he

t he
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to 9 and consequently, held that the plaintiffs and

def endant Nos. 10 to 17 are not entitled f

partition vi de its j udgnent and

Consequently, the suit was dism ssed with no costs.

14. Aggri eved by the judgnent and decree of the

Trial Court, the plaintiffs filed Appeal Suit No. 678

of 1993(C) before the H gh Court of Kerala. During

t he pendency of the appeal, the plaintiff No. 1 died

and additional appellant Nos. 5 to 16 were inpl eaded

as the legal representatives of the plaintiff No. 1

vi de order dated 10.8.2004 passed in C M Application

No. 895, . A Nos. 2202, 2203 and
plaintiffs have questi oned the correctness
findings recorded on the contentious issues franed by

t he Tri al Court ur gi ng vari ous | ega
inter alia contending that Valli died |long before the

commencenent of the H ndu Succession Act, 1956 and

decree

or

2004. The

of the

contention

al so stated t hat t he sui t schedul e properties

question are "Streedhana" properties and the Tria
No. 352 of 2009 10
Court has ni sdi rect ed itself to hol d t hat
plaintiffs are not entitled for a decree of partition
of the properties. The avernents nade in the plaint
are that as per the customary |aw of the conmunity
and H ndu Law, all the children of Valli are the

heirs of Valli and all of them have equal shares and

t he

are in j oi nt possessi on of t he sui t schedul e

properties. In the absence of the plea in the plaint

that both the daughters of Valli nanely, Unniechi and

Ammal ukutty wer e not gi ven t he dowry and
properties at the tine of their marriage and their

marri age was not perforned in Kudivai ppu form and

therefore, they are entitled to their share over the

properties.

ot her

S

in
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15. The plaintiffs have pl eaded that Apputty died

subsequent to the death of Valli. No doubt,

plea is denied by the contesting defendants as no
concrete evidence was adduced on either side of the

parties. It is urged on behalf of the plaintiffs

before the H gh Court that so far as the findings

No. 352 of 2009 11

recorded by the Trial Court on the contentious issue

No. 4 in favour of the defendant Nos. 1 to 9 is

concer ned, by pl aci ng reliance on

partition deed dated 06.05.1953 between Kunhan and

who had partitioned t he

Ayyappan,

properties, as the same belong to them excl usively,

and Ex. - B9, t he gift deed made

def endants Nos. 8 and 9, by their father is not only

erroneous but al so suffers froml aw

16. On the contrary, the defendant Nos. 1 to 9 have

specifically pleaded that the narriage of daughters

of Valli was perforned in Kudivaippu form but they

have not proved t he same by

evi dence. They had pl eaded t hat t he

Valli had been given ornanments, utensils and dowy at

the time of their marriage. However, it was urged on

behal f of themthat it was upto the plaintiffs to

prove t hat their marri age was not

foll owi ng the Kudivai ppu form of narriage preval ent

in the comunity but their marriage was perforned by
No. 352 of 2009 12

foll owi ng Sambandamto justify their claimupon the

suit schedul e properties. In support of their case,

t hey pl aced reliance upon the judgnent in

Kani Kunjaraman Kani v. Mathevan Kani Sankaran Kani 1,

wherein the Kerala H gh Court has laid down the | aw

produci ng

the said

Ex. - Bl, t he

suit schedul e

in f avour of

cogent

daught ers of

per for ned by

Kochan
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with regard to the requirenments for accepting a valid
customin the comunity. The plea in that regard

shoul d be so specific and clear that the opposite

parties are not taken by surprise. Valli died at

Ramanat t ukar a in t he erstwhile Mal abar
therefore, the decisions of the Madras Hi gh Court

al one are binding between the parties in relation to

the suit schedul e properties, hence the decisions of

the erstwhile Travancore & Cochin cannot be applied

to the fact situation of the case on hand. Further

it is stated that a custom nodi fying the pristine

H ndu Law entitles the married daughters to their

share in t he properties of their deceased

whi ch has al so been judicially recogni zed. No doubt,

1971 K L.T. 609

No. 352 of 2009 13
no such custom has been pl eaded in the plaint by the
plaintiffs. Even then, if it is the H ndu Mthakshara
Law whi ch governs the parties, then the plaintiff No.
1 who was t he survi vi ng daught er of
def endant Nos. 10 to 17 who are the children of
Ammal ukutty, the other daughter of deceased Valli

cannot get any share over the properties.

17. Furt her, t he alternative subm ssi on

behal f of plaintiffs that since the suit schedul e

properties were acquired by Valli as per Ex.

"Panayam Theer adharant during coverture, therefore

area,

not her

Val | i a

made

-Al

t he same coul d be treated as her St reedhana
properties of deceased Val | i as opi ned by N.
Raghavachari yar on H ndu Law, under Secti on 46
Chapter Xl11, at Page 530 of the 7 th Edn. of his

Conmentary. Therefore, the daughters of Valli al one

woul d be entitled to the suit schedul e properties and

nd

on

R

81
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si nce t hey wer e excl uded from possessi on of t he

properties by their brothers for nore than 50 years
after the death of Valli, their rights, if any, are
No. 352 of 2009 14
| ost by adverse possession and barred by limtation
Therefore, suit filed by the plaintiffs is liable to
be dismissed in limne, since the suit for partition
will lie only against co-owners in joint possession
in view of Section 37 of the Kerala Court Fees and
Suits Valuation Act, 1959 (in short "the Act").
def endant Nos. 1 to 9, in such a case woul d
strangers in possession of the properties and the
suit as against themw thout a prayer for recovery of
t he possession of the suit schedul e properties as
provi ded under Section 30 of the Court Fees Act will
not lie. The plaintiffs have paid court fee only
under Section 37(2) of the Court Fees Act and there
is neither a prayer for recovery of possession of the
suit schedul e properties nor paynent of court fee
pai d under Section 30 of t he Court Fees
Therefore, the original suit filed by the plaintiffs
is I'iable to be di sm ssed as t he same is
mai nt ai nable in | aw
No. 352 of 2009 15
18. The Hi gh Court has held that as per the custom
of the Hindu Law, the suit schedul e properties of the
deceased Val |'i are not St r eedhana and after her
deat h, her daughters and sons have inherited the suit
schedul e properties. Therefore, there was no reason
for the Trial Court to hold that the daughters of
Val | i wer e excl uded from partition of t he sui t
schedul e properties whi ch are not bi ndi ng on t he
plaintiffs and defendant Nos. 10 to 17. Therefore,

clainmng share by them after 50 years of death of

The

be

Act .

not



Valli upon the suit schedul e properties cannot be a
ground for the contesting defendant Nos. 1 to 9 to
take the plea that they have perfected their title to
the suit schedul e properties by adverse possession
and ouster as specifically pleaded by them which
plea is accepted by the Trial Court and the findings
recorded by it on the contentious issue No. 4 is not
only erroneous but also suffer fromerror in | aw
The Hi gh Court has held that the defendant Nos. 1
to 9 have not proved the fact that Apputty (3rd son
C. A No. 352 of 2009 16
of Valli) has predeceased his nother Valli to deny
the rights clainmed by the plaintiff Nos. 2 to 4 who
are his heirs. On the other hand, fromthe evidence
of DW2, it could be certainly inferred that Apputty

died after the death of his nother.

19. It is further observed by the Hi gh Court in the
i mpugned judgnment that with reference to the findings
recorded in the judgnent of the Trial Court that even
assunming that the plaintiffs and defendant Nos. 10 to
17 were co-owners, the open and excl usive possession
of the suit schedule properties by the contesting
defendant Nos. 1 to 9 to their hostile interest is a
strong circunstance to draw an inference of their
ouster fromthe suit schedul e properties and findi ngs
recor ded in this regard by t he Trial Court by
accepting their case on the basis of facts pl eaded
and evi dence on record and the decisions of this
Court in AnT endr a Pr at ap Si ngh V. Tej Bahadur
Prajapati & O's.2 is not only erroneous in |aw but
2

(2004) 10 SCC 65
C.A No. 352 of 2009 17

al so suffer fromerror in law and therefore it has
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set aside the finding and reasons recorded in the

i mpugned j udgnent.

20. The contentions ur ged on behal f of t he

contesting defendant Nos. 1 to 9 contending that the

Trial Court being a fact finding court, on proper

appreci ati on of pl eadi ngs, docunent ary and ora

evi dence on record has held that Valli died during
the life tine of the fathers of the defendant Nos. 1

to 9 and they have been in possession and enjoynent

of t he properties excl usivel y as t he owner s

Therefore, they have perfected their title to the
suit schedul e properties by adverse possession and
ouster of the plaintiffs and hence, the sanme could
not have been interfered with by the Hi gh Court in
exercise of its appellate jurisdiction and granted
decree for partition in favour of the plaintiffs and

defendant Nos. 1 to 9, is also not sustainable in

| aw.
No. 352 of 2009 18
21. The Hi gh Court has passed the inpugned judgnent
dat ed 02. 02. 2005 in A S. No. 678 of 1993( 0

reversing the findings recorded on the contentious

i ssues framed by t he Trial Court agai nst
plaintiffs and defendant Nos. 10 to 17 and directed

the division of the plaint schedul e properties by

nmeet s and bounds by allotting t he plaintiffs
share to the first plaintiff, 1/5 share to plaintiff

Nos. 2 to 4 jointly. The Hi gh Court further held that

any of the other sharers can apply for separation and

all otment of their share on paynent of the requisite

court fees. It is further held by the Hi gh Court that

any of the other sharers can apply for separation and

all otment of their share on paynent of the requisite

court fees. The High Court further held that the

by

t he

1/5
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plaintiffs shall be entitled to mesne profits, the

quant um of which shall be determined in the fina

decree pr oceedi ng. Such mesne profits shal

payabl e by defendant Nos. 1 to 9 fromthe date of

Sui t till delivery of their respective
No. 352 of 2009 19

properties to the plaintiffs. Further, the H gh Court

has awarded the costs of the Appeal

The correctness of t he sai d j udgnent

chal l enged by the defendant Nos. 1 to 9 before this

Court by filing this Cvil Appeal and by raising

certain subst anti al questi ons of | aw and

grounds in support of the sane.

22. It is cont ent ed by t he | ear ned counse

behal f of the appellant-defendant Nos. 1 to 9 that

the customof the parties is at variance with the

M t akshar a Law, regardi ng successi on
properties and it is for the parties who have pl eaded

t he cust om to prove it affirmatively by
evi dence on record in order to secure a decree for

partition of the suit schedul e properties.

23. It is further contented that the H gh Court

erred by pl aci ng t he bur den of pr oof

def endant s to prove t hat t he marri age
No. 352 of 2009 20

plaintiff No. 1 and Anmmal ukutty took place in the

Kudi vai ppu form and not Sanbandam form

24. The further contention urged on behal f of the

defendant Nos. 1 to 9 was that the High Court erred

by not considering the fact that plaintiffs have not

est abl i shed all the i ngredi ents necessary for the
type of marri age cel ebrat ed by t he daughters

deceased Valli by produci ng cogent evidence to get a

of

be
share
is
ur ged
on
to t he
adduci ng
on t he
of t he
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decree of partition of the suit schedul e properties
and the burden was on themto plead and establish the

formof marriage of the daughters.

25. It is further contended by the | earned counse

on behal f of defendant Nos. 1 to 9 that the High

Court has erred in exercising its jurisdiction by

reversing the findings of fact recorded by the Tria

Court on the relevant issues on the basis of the

pl eadi ngs and evidence  on record. Ther ef or e, t he

findings recorded by the Hi gh Court in the judgnent

on t he contentious poi nts t hat arose for its
No. 352 of 2009 21

consideration are not only erroneous in |aw but al so

suffer fromerror in | aw

26. It is further cont ended t hat t he
M takshara | aw applies to the famly of Valli in the
absence of any proven cust ons practiced in

community, thus the High Court should have held that

under the Hindu | aw, daughters are not entitled to

H ndu

t he

any share in t he properties of deceased Val li.

Therefore, it is urged by the | earned counsel that
the Hi gh Court erred in holding that the daughters of
deceased Valli are also entitled to share in the
estate of the deceased and has conmitted a grave
error in reversing the judgnent of the Trial Court.
Therefore, the inpugned judgnent is vitiated in | aw

and liable to be set aside.

27. Further, it is contended that the question of

| aw rai sed regardi ng adver se possessi on of

defendant Nos. 1 to 9 would certainly arise in this

appeal for t he reason t hat t he Hi gh Court
No. 352 of 2009 22

erroneously reversed the finding of fact recorded by

t he

has



the Trial Court on the issue of adverse possession of

the suit schedul e properties of defendant Nos. 1 to 9

by

ouster, whi ch is contrary to t he

pl eadi ngs and finding of fact in the instant case

regardi ng their possession. Therefore the defendant

Nos.

28.

1 to 9 have prayed to all ow the appeal

(0] t he basi s of t he above sai d riva

contentions, the followi ng points would arise for our

consi deration: -

(1) Whet her t he plaintiff No. 1

Def endant Nos. 10-17 have proved that the

sui t schedul e properties of Val |
Stridhan properties in Vi ew of Ex. - Al
" Panayam Theer adhar ant whi ch properties
wer e acqui red by her, as per t he
docunent ?

(2) (i)-Wether t he plaintiff No. 1

def endant Nos. 10 to 17 are entitled for

partition of the suit schedul e properties

as t hey have been excl uded from
possession of the properties by ouster by

C.A. No. 352 of 2009 23

the sons of deceased Valli nanely, Kunhan
and Ayyappan for nore than 50 years from
the date of her death and (ii) whether they
have lost their right by adverse possession
of the defendant Nos. 1 to 9 by ouster and
their claimis barred by Iintation?

(3) In t he absence of avernent s in t he
pl ai nt regardi ng custom foll owed in t he
marri age of the daughters of Valli and that

their marriage was not in Kudivai ppu form

t her ef or e, can their rights be excl uded

upon the suit schedul e properties of Vall
as per custons prevalent in their community
under the Hi ndu Law?

(4) Whether the partition deed (Ex.-Bl1) in

t he year 1953 is bi ndi ng bet ween t he
deceased Kunhan and Ayyappan in view of the

litigation bet ween t hem as per docunent s
(B-2 to B- 4) in respect to t he sui t

schedul e properties of Valli?

(5) Whether the plaintiff Nos. 2 to 4 are
entitled for their share in t he sui t
properties?

C. A. No. 352 of 2009 24

29.

(6) What relief the parties are entitled
to?

To answer the aforesaid points, it would be

adm tted

| egal

and

are

said

and

t he



convenient for us to give the genealogy of Valli and
her famly for proper understanding of the clains of
the parties, which is extracted as

VALLI

(Di ed 1940 per plaintiffs)
(Died 1942 per D 1)
I

Unni echi Kunhan @ Ayyappan @
AppULY | | |

P- Pangan di ed Chayi chan di ed
di ed 1945

| 1984 or 85 per
er plaintiff
Ittichira Janaki

1984 or 1985

Plaintiffs 1977 |

bel ow : -

HUSBAND
(Di ed 1954 per DW3)

Ammal ukutty di ed

1986 or 1987

I P

[ Nar ayani Chi nna

Val I'i
D-5 D-6 D-7

938 per D1
Per D-1 [
I
| | [EEEEEEETREES |
| Valli Cherumal u
__I __________
[ D8 D9
Lakshm
I
3 P-4
I
Lakshm
| | [EERSEEE |------ [EERSEEE
| D-10 D11 D12 D-13 D14 D15 D16 D17
I
R |-
Pangu @ Kri shanan @ Chundan Kal I'i ani
Apputty Appukut t an D3 D4
D1 D2
Answer to Point Nos. 1 & 2
C. A No. 352 of 2009 25
30. The point Nos. 1 & 2 are to be answered agai nst

the plaintiff No. 1 and defendant Nos. 10 to 17 by
assigning the foll owi ng reasons.

The sui t schedul e properties are
properties of deceased Valli, as per the docunentary
evi dence on record Ex.-Al (Panayam Theer adharan) as
opi ned by N.R Raghavachariyar on Hi ndu Law, under
Section 468, Chapter Xll1l, at Page 530 of the 7th

Edn. of his Commentary., which is extracted bel ow : -

St r eedhana



"S.468. Definition of Stridhana- During
t he vol um nous di scussi ons anci ent and
nodern, which have arisen with regard to
the separate property of wonan under
Hindu Law, its qualities, its kinds and
its line of descent, the question has
constantly been found in the forefront,
what is Stridhana?
Vi j naneswara’ s expanded definition of
Stridhana in t he
M t akshar a, was accepted by
t he Benar es( Vi ram trodaya, V- 1-2) and
Mayukha School s (iv-10-2 and 26) and
generally by the Madras Hi gh Court, but
was not adopted by the Mthila and the
Dayabhaga School s. The Bengal School of
| awyers have always linmted the use of
t he term narrow vy, appl yi ng it
exclusively or nearly exclusively, to
the kinds of wonmen’ s property enumerated
C. A No. 352 of 2009 26

inthe primtive sacred texts t he
Snritis. The author of the Mtakshara
and sone other authors apply the term
broadly to every kind of property which
a wonan can possess from whatever source
it my be derived. The Privy Council in
Sheo Shankar v. Debi Sahai, confined the
Stridhana proper to property classified
as such by Manu and Katyayana and

di sapproved the extension given by
Yaj naval kya. Stridhana nmust be confined
to such property of a wonan over which
she possesses an unfettered power of

di sposal . This power depends upon the
School to which she bel ongs, her status
at the tine of acquisition and the
source of such acquisition.

469. Source of acquisition.- The source
of acquisition of property in a woman’s
possession are the foll ow ng: -

1.Gfts before narriage,

2. \Wedding gifts,

3.G fts subsequent to narriage
4. Sel f-acquisitions

5.1 nheritance

6. Pur chase

7.Partition

8. Adver se possessi on

9. Mai nt enance claim

10. & her sources"

Definition of Streedhana is adverted to by the

H gh Court at para 12 of the inmpugned judgnment which

reads as under: -
C.A. No. 352 of 2009 27

"12. Streedhana i.e., a woman’s pecul i um
is a property :-



(i) given to a wonman before the nuptial fire
(adhyagni )

(ii) given at t he bri dal processi on
(adhyavahani ka)

(iii) given in token of t he | ove (dattam
pritikarmni) and

(iv) that is received froma brother, nother,

or father or husband at the nuptial fire

or presented on her super sessi on

(adhi vedani ka) and the like (adi)"
31. The High Court referred to Vigneswara's expansion
of the term™"adi" which includes all those properties
that a woman may acquire by inheritance, purchase,
partition and seizure. The sai d expanded definition
of "Streedhana" by Vigneswara was not accepted by the
Privy Council in Sheo Shankar Lal v. Debi Sahai 3 and
Debi Mangal Prosad Singh v. Mahadeo Prasad Si ngh4.
The di sapproval by the Privy Council of Vigneswara's

expansi on of "Streedhana" is confined to the Benga

or Dayabhaga and Banaras Schools. The said expanded

3
(1903) ILR 25 ALL
4
(1912) 14 BOWLR 220
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definition of " St reedhana” has general ly been
accepted by the Madras High Court. It is thus evident

fromthe pleadi ngs and evidence on record that the

properties of Valli are Streedhana properties in the

absence of any ot her concrete docunent ary pr oof

produced by defendant Nos. 1 to 9 before the Tria

Court whi ch woul d have general ly entitled her
daughters to have excl usi ve right over t he sui t
schedul e properties. Havi ng sai d SO, t he | ear ned

Judge of the High Court did not record a finding that
the Streedhana properties of Valli exclusively bel ong
to her daughters and they have been out of possession

fromthe said properties for nore than 50 years which
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is evident fromExs.-Bl to B6. The undisputed fact is

that the original suit was filed by the plaintiffs

for partition in t he year 1990. The concurrent

finding recorded by the courts belowis that the year

of death of Valli, the mother of the plaintiff No. 1

and grandnot her of plaintiff Nos. 2 to 4, was 1942.

Undi sput edl y, t he possession of the suit schedul e
No. 352 of 2009 29

properties has been with the deceased sons nanely,

Kunhan and Ayyappan during their life and thereafter

def endant Nos. 1 to 9 for nor e t han 50

therefore, their plea that they have perfected their

title to t he sui t schedul e properties by

possession as they are strangers to the properties in

question for the reason that they are not entitled

for a share of the Streedhana properties of Valli is

valid and |l egal and therefore, the finding of fact

recorded by the High Court is correct. In view of the

said finding of fact recorded by the Hi gh Court the

def endant Nos. 1 to 9 will not succeed
properties as t hey are not t he CO- owners
properties al ong with t he plaintiff No

defendant Nos. 10 to 17. Their continuous possession
of the suit schedul e properties is adverse possession
by ouster of themis proved by themon the basis of

admtted facts and evidence on record. This finding

of fact is recor ded by t he Trial Court
rel evant cont enti ous i ssue No. 4 but t he
No. 352 of 2009 30

assigned by it on the said contentious issue are
different fromthe reasons assigned by us, the same
has not been accepted by the Hi gh Court and reversed
the said finding by recording its own reasons at
paragraph Nos. 11 and 13 of the inpugned judgnent

whi ch are not only erroneous in |aw but suffers from

years,
adver se

to t he
of t he
1 and
on t he
r easons



error in |law. Therefore, we have to answer the point
Nos. 1 and 2 in favour of the defendant Nos. 1 to 9
and against the plaintiff No. 1 and defendant Nos. 10

to 17.

32. The Hi gh Court has referred to the Ex.-Al but

did not record positive finding on this aspect of the

case hol di ng t hat t he daught ers of Val | i are

exclusively entitled to the suit schedul e properties

as the said properties are her Streedhana properties.

The sane has been referred to for the purpose of

consi dering t he adver se possessi on of ouster as

pl eaded by defendant Nos. 1 to 9 in their witten

statement. On this aspect of the case the finding is

r ecor ded by t he Hi gh Court agai nst t hem after
No. 352 of 2009 31

referring to the provisions of the Kerala Court Fee

Act. Further, there is neither any prayer nade by the

plaintiffs for recovery of possession of the suit

schedul e properties nor paynent of court fee paid by

t hem under t he provi si ons of t he Act . The

subni ssi on made on behalf of the defendant Nos. 1 to

9 was not accepted by the H gh Court by recording

unt enabl e reason at para 9 of the inpugned judgnent.

33. The Trial Court being a fact finding court, on

pr oper appreci ati on of pl eadi ngs, docunent ary
oral evidence on record, has rightly conme to the

conclusion and held that Valli died during life tinme

of her children. Thereafter fathers of defendant Nos.

1to 9 were in possession and after their death they

have been in possession and enjoynent of the suit

sai d

and

schedul e properties excl usi vel y as t he owner s

Therefore, they have perfected their title to the

suit schedul e properties by adverse possession and



ouster of the plaintiff No. 1 and defendant Nos. 10

to 17. Hence, t he Hi gh Court shoul d not have
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interfered with the finding of fact recorded by the
Trial Court on the relevant contentious issue No. 4
based on | egal evidence on record, the said finding
has been erroneously set aside by the High Court in
exercise of its appellate jurisdiction and therefore,

the i nmpugned judgnment is liable to be set aside.

34. The | earned counsel for the defendant Nos. 1 to

9 have rightly relied upon the judgnent of this Court

in support of their contention in the case  of
Anr endr a Pr at ap Si ngh V. Tej Bahadur Praj apati 5
wherein this Court held as under :-

"What is adverse possession?

22. Every possession is not, in |aw,
adverse possession. Under Article 65 of

the Limtation Act, 1963, a suit for
possessi on of inmovabl e property or any
interest therein based on title can be
instituted within a period of twelve years
cal cul at ed from the date  when t he
possessi on of t he def endant becones
adverse to the plaintiff. By virtue of
Section 27 of the Limtation Act, on the
determination of the period linited by the
Act to any person for instituting a suit
for possession of any property, his right
to such property stands extingui shed. The

5
(2004) 10 SCC 65
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process of acquisition of title by adverse
possession springs into action essentially
by default or inaction of the owner. A
person, though having no right to enter

i nto possession of the property of soneone
el se, does so and continues in possession
setting up title in hinself and adversely
to the title of the owner, conmences
prescribing title on to hinself and such
prescription having continued for a period
of twelve years, he acquires title not on
his own but on account of the default or

i naction on the part of the real owner

whi ch stretched over a period of twelve
years, results in extinguishing of the
latter’s title. It is that extinguished
title of the real owner which cones to
vest in the wongdoer. The | aw does not
intend to confer any prem umon the



wr ongdoi ng of a person in wongful
possession; it pronounces the penalty of
extinction of title on the person who
though entitled to assert his right and
renove the wongdoer and re-enter into
possessi on, has defaulted and renai ned

i nactive for a period of twelve years,

whi ch the | aw consi ders reasonable for
attracting the said penalty. Inaction for
a period of twelve years is treated by the
doctrine of adverse possession as evidence
of the loss of desire on the part of the
rightful owner to assert his ownership and
recl ai m possessi on.

23. The nature of the property, the nature
of title vesting in the rightful owner,
the kind of possession which the adverse
possessor is exercising, are all relevant
factors which enter into consideration for
attracting applicability of the doctrine
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6

of adverse possession. The right in the
property ought to be one whi ch
al i enabl e and i s capabl e of being acquired
by the conpetitor. Adverse possession
operates on an alienable right. The right
stands alienated by operation of law, for

it was capabl e of bei ng al i enated

voluntarily and is sought to be recogni sed
by the doctrine of adverse possession as
havi ng been alienated involuntarily, by
default and inaction on the part of the
rightful clainmnt, who knows actually or
constructively of the wongful acts of the
competitor and yet sits idle.
inaction or default in taking care of
one’s own rights over property is also
capabl e of being called a manner of

"deal i ng" with one’s property whi ch

results in extinguishing one’s title in
property and vesting the same in the

wr ongdoer in possession of property and
thus amounts to "transfer of inmmovable
property” in the wider sense assignable in
the context of social welfare |egislation
enacted with the object of protecting a
weaker section."

Further, he relied upon the judgnent in the case of

Das v. Gaj ananrao6, wherein it was held by

this Court as under :-

"The evidence of Defendant 1 when read in
its correct perspective showed that he was
i nformed by one Ganpati that the property
bel onged to King and the King of Datia had
given it to the ancestor of the plaintiffs
Mukundrao to stay therein and accordingly

(1997) 9 SCC 701

C. A No. 352 of 2009 35

he thought that Defendant 6 woul d not be
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having title to the property. It nust be
kept in viewthat the plaintiffs ancestor
Mukundrao had died 60 years prior to the
suit. Therefore, even if originally the
property m ght have bel onged to the King
it was being occupied by the plaintiffs
ancestor Miukundrao and his descendants
since generations as owners thereof and
even by doctrine of adverse possession
they woul d have perfected their title. It
may al so be kept in view that there was
not hing on the record to suggest that the
King of Datia had ever attenpted to put
forward any cl ai m of ownership over the
suit property. Even that apart it was not
the case of the plaintiffs thensel ves that
the suit property did not belong to their
father or their ancestors. On the contrary
their case is that the suit house did
belong to their father jointly with them
Therefore, it is too late in the day for
the | earned counsel for the plaintiffs to
submit that suit house did not belong to
the plaintiffs and, their father or that
at the time of the sale plaintiffs’ father
had no right, title or interest in the
suit house. In our view the evidence on
record clearly est abl i shes t hat t he
defendants nmade all pernmissible efforts to
find out the | egal necessity whi ch
pronpted Defendant 6 to enter into the
said transaction in their favour."

Therefore, based on the above nmentioned cases, it is
clear that the plaintiff No. 1 and defendant Nos. 10
to 17 have lost their title to the suit schedul e

No. 352 of 2009 36
properties essentially because of their default and
i naction, which has stretched over a period of nore

t han 50 years. Thus, their rights wer e | ost

operation of |law and doctrine of adverse possession

35. The High Court held that the daughters of Vall
al one would be entitled to the suit properties but
the Trial Court has held on the basis of evidence on
record that they were excluded from possessi on by
their brothers for nore than 50 years fromthe date
of death of Valli. Hence, their rights, if any, are
| ost by adverse possession and by ouster and their

claimis barred by limtation

by
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Answer to Point No. 3

36. The deceased plaintiff No. 1 and def endant

Nos. 10 to 17 have not pleaded the custom which was

preval ent in their comruni ty under whi ch t he

daughters of deceased Val | i wer e gover ned, for

per form ng their marri age. They have al so not
No. 352 of 2009 37

pl eaded that they were not given away in narriage in
Kudi vai ppu form after paynent of St reedhana to
disentitle themfromtheir share upon the intestate
properties of deceased Val li. The Hi gh Court has
gravely erred in not adverting to the aforesaid fact

inits judgnment. Therefore, the reliance placed upon

t he deci si on of t he Hi gh Court in Kochan Kani
Kunj ur ama Kani (supra) has been judi ciously
recogni zed whi ch appl i es to t he sai d principle

regarding the valid customprevalent in the comunity
of Valli modifying pristine H ndu Law which entitles
t he marri ed daught ers share in t he properties of

their nother’s Streedhana properti es.

The preval ence of such approved custom of

Kudi vai ppu in t he communi ty is accepted by t he
defendant Nos. 1 to 9, as they have taken that stand
in their witten st at enment cont endi ng t hat t he
daught ers of deceased Valli were gi ven Streedhana
money at the tine of their marriage and therefore,
they are not entitled for share in the suit schedul e

No. 352 of 2009 38
properties by way of partition which is an erroneous
and untenabl e contention for want of |egal evidence

produced by them on record before the Trial Court.

In Vi ew of t he pl eadi ngs and evi dences of

defendant Nos. 1 to 9 on record regarding custom of
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marri age preval ent and practiced in the famly of

plaintiff No. 1 and nother of defendant Nos. 10 to

17, t he Hi gh Court r ecor ded t he finding of
hol ding that the marriage of the two daughters of

Valli were not celebrated in the Kudivai ppu form and

therefore, it has rightly held that the plaintiff

No. 1 and defendant Nos. 10 to 17 are entitled to

their share in the suit schedul e properties, which is

f act

| eft by Val | i as t he same wer e her St reedhana

properties.

37. The High Court has cone to the right concl usion
by shifting the burden of proof on the defendant Nos.
1to 9 to prove the fact of the type of marriage of
the deceased plaintiff No. 1 and Ammal ukutty. The

No. 352 of 2009 39
defendant Nos. 1 to 9 did not produce evidence to
prove the fact that the nmarriage of the daughters of
deceased Valli was perforned by follow ng Kudivai ppu
formbut not in Sambandam form to disentitle their
clai mupon the suit schedul e properties of Valli and
therefore, they are not sharers of the sane. In view
of the pleadings and evidence on record of defendant
Nos. 1 to 9, we have to record the finding of fact
that the marriage of daughters of deceased Valli was
not in Kudivai ppu formand therefore, the daughters
of deceased Valli alone are entitled to succeed to
her intestate properties who are her |egal heirs.
This finding we have recorded in this judgnent on the
basi s of the judgnents of Privy Counci | and
Madras Hi gh Court (supra) referred to in the inmpugned

j udgnent by the High Court.

38. Further, under the pristine Hindu Law, it is the
settled and adnmitted position of law that married

daught ers are not entitled to a share if

t he

their



C A

C A

marri age was in Kudi vai ppu form after payment
No. 352 of 2009 40

Streedhana to themat the time of their marriage. It

has been established fromthe pleadings and evi dence

on record that the marriage of daughters of deceased

Val | i was not in t he Kudi vai ppu form as t he

defendant Nos. 1 to 9 have failed to prove otherw se

39. The plaintiff No.1l and defendant Nos. 10 to 17

have however, failed to establish ot her necessary
aspects for getting the decree for partition of the

suit schedul e properties, as clained by themin view

of the findings and reasons recorded by us on the

contentious point No. 2 franed by us in this case. In

the absence of evidence on record to show that they

wer e not oust ed from possession from t he sui t

schedul e properties and that they have been in joint

possession of the sane with their deceased brothers

during their life time and t hereafter with their

| egal representatives as the co-sharers, the finding
of fact recorded by the Trial Court on this aspect of
the case cannot be disputed with. The defendant Nos.
1 to 9 have stated that the daughters of deceased
No. 352 of 2009 41
Valli were married in the Kudivai ppu form However,

they have failed to prove the sane. However, the

Trial Court has recor ded its finding on t he

contentious issue No. 4 in favour of the defendant
Nos. 1 to 9 on the basis of undisputed facts and

evi dence on record, it has rightly held that the
above defendants have perfected their title to the
suit schedul e properties by way of adverse possession
by ouster of the plaintiff No. 1 and defendant Nos.
10 to 17 fromthe said properties, which finding of

fact is accepted by us by recording our own reasons

of
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in this judgnent. Therefore, we have to hold that the
daughters of Valli are excluded fromtheir rights
upon the suit schedul e properties of Valli and are
not entitled for the share as clainmed by themin

their suit.

Accordingly, we answer t he poi nt
against the plaintiff No.1l and defendant Nos. 10 to
17.
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Answer to point No. 4

40. This point is also required to be answered in
favour of defendant Nos. 1 to 9 for the foll ow ng

reasons : -

It is an undisputed fact that after the death of

Valli partition of the suit schedul e properties was
made between the fathers of the defendant Nos. 1 to
9, they have been in continuous possession of their
respective shares internms of the partition deed by

ouster of the deceased plaintiff No. 1 and nother of
defendant Nos. 10 to 17 thereby t hey have perfected
their title to the properties as owners. There was
litigation between the fathers of the defendant Nos.
l1to9inrelation to the said partition, no doubt,
the father of the defendant Nos. 8 and 9 failed in
the aforesaid civil litigation as per the docunentary
evi dence- Exs. - B2 to B4. Ther ef or e, t he sane is
bi nding on the father of defendant Nos. 8 and 9.
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Accordingly, we answer the point No. 4 in favour of

defendant Nos. 1 to 7.

Answer to Point Nos. 5 and 6
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41. The reliance has been pl aced by t he

representatives of Kunhan and Ayyappan i.e. defendant

| egal

Nos. 1 to 9 on t he basi s of pur chase

certificate-Exs.-B5 and B6 as t hey have obt ai ned

purchase certificate fromthe conpetent Land Tri buna
in respect of the partitioned properties, which have
been in their possession as per Ex.-Bl, partition
deed and therefore, they have clainmed that they are
ei ther cultivating tenants or deened tenants
possessi on of t he I and in guestion under
provi sions of Section 4A of the Kerala Land Reforns
Act, 1963. The said stand of the defendant Nos. 1 to
9 is wholly untenable in law for the reason that
their fat hers wer e not t he tenants of t he
schedul e properties under their not her, in
regard there is no evidence adduced by them Though
No. 352 of 2009 44
t hey obt ai ned pur chase certificate from t he
Tribunal on the claimmade by their fathers that they
were either cultivating tenants or deemed tenants as
defined under Section 2(8) or under Section 4A (a) of
Keral a Land Refornms Act, respectively and therefore,
t he application filed by t he deceased Kunhan

Ayyappan for grant of purchase certificate before the

in

t he

sui t

this

Land

and

Land Tri bunal on t he basi s of their claim as

aforesaid is not maintainable in | aw.

42, The plea urged by the above said persons that

t hey wer e cul tivating/ deenmed tenants of t he
schedul e properties is wholly nisconceived for the

reason that provisions of Sections 2 to 71, 73 to 82,

84, 99 to 108 and 110 to 132 of Kerala Land Reforns

Act, 1963, came into force Wi th ef f ect
01.04.1964 i.e. after the death of Valli in the year

1942. Secti on 72 of t he Ker al a Land Ref or ns

sui t

from

Act



regardi ng vesting of I andl ord’ s rights upon

tenant ed agricul tural | ands in t he State

substituted by Act 35 of 1969, publ i shed in
No. 352 of 2009 45

Keral a Gazette Extraordi nary dat ed 17.12. 1969 and

came into force we.f. 01.01.1970. Section 4A of the

said Keral a Land Ref or s Act speaks of certain
nmort gagees and | essees of nortgagees to be deened

tenants. The aforesaid provisions of this Act have no

application, to the claimof the deceased fathers of

the defendant Nos. 1 to 9, as they could not have

been deened tenants under their deceased nother as

the Act came into force fromO01l. 04. 1964 and certain

ot her provisions of Section 4A of the Kerala Land

Reforms Act were substituted we.f. 17.12.1969 and

cane into force w. e.f. 01.01.1970. Therefore, the

af oresai d provi sions have no application to the claim

of the deceased fathers of defendant Nos. 1 to 9 in

respect of the suit schedul e properties. Therefore,

the defendant Nos. 1 to 9 placing reliance upon the

pur chase certificates Exs. - B5 and B6 have no
rel evance to the fact situation. Therefore, the plea

urged by themin this regard is wholly untenable in

| aw for the reason that they are neither cultivating
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tenants nor deened tenants of t he suit schedul e
properties as there is no evidence produced by them

inthis regard in the Original Suit. Therefore, the
purchase certificates which were obtained by their
deceased fat hers from the Land Tri bunal have no

rel evance to the facts of the case.

43. We have already answered the point No. 3 in
favour of the defendant Nos. 1 to 9 by recording our

reasons on t he undi sput ed facts and evi dence on

t he
was

t he
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record that they have perfected their title to the
suit schedul e properties by adverse possession from
1953 onwards by ouster of the daughters of Vall

after her death.

44, Since we have answered point Nos. 3 and 4 in
favour of defendant Nos. 1 to 9 and we hold that the
plaintiff Nos. 2 to 4, the legal representatives of

deceased Apputty (son of Valli), are not entitled for

the share in the suit schedul e properties by way of

partition. The sui t schedul e properties are
No. 352 of 2009 47
Streedhana properties of Valli and after the death of
Valli, t he sai d properties have come into t he

possessi on of her sons nanely, Kunhan and Ayyappan
vi de partition deed- Ex. - B1 execut ed bet ween t hem
Ther ef or e, we have to answer t he af oresai d poi nt
against themas they are not entitled to the shares
in the suit schedul e properties and therefore, they
are not entitled for partition of the suit schedul e
properties. Since, we have answered the point Nos. 1
to 4 against the plaintiff No. 1 and in favour of the
def endant Nos. 1 to 9, t he i mpugned j udgnent is
liable to be set aside and we restore the judgnent of
the Trial Court, but for the reasons stated by us on
t he poi nt No. 2 franmed by us regardi ng adver se
possessi on of t he sui t schedul e properties of
defendant Nos. 1 to 9. They have perfected their
title upon their respective ext ent of t he sui t
schedul e properties. The plaintiffs and def endant
Nos. 10 to 17 are not entitled for the relief as
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prayed by them for the reasons assigned above on the

contentious points.

45. For the foregoing reasons, we allow the appea



of t he def endant
t he

Nos. 1 to 9 and set asi de

i mpugned j udgnment and decree of the Hi gh Court and

restore the judgnment and decree passed by the Trial

Court. But no costs awar ded.
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