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ABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 8854 OF 2014

Governnment of NCT(Del hi) and anot her .. Appe
Ilants

Ver sus

K. Srivatsan .. Resp
ondent

JUDGMENT
J. S. KHEHAR, J.
Leave granted.
K. Srivatsan, the respondent in this instant appeal canme to
be inducted into the Del hi Adm nistration Subordi nate Servi ce.
The instant enploynent, for all intends and purposes, nmay be

consi der ed as his par ent cadre. On 23.9. 2003
he was

transferred by way of deputation, to the Minicipal Corporation

of Del hi . In t he Muni ci pal Cor poration of Del hi
he was

appoi nt ed as an Adm ni strative O ficer, Land an
d Estate

Department. In addition to the aforesaid responsibilities, the
respondent was vested with the charge of Dealing Assistant in
the Land and Estate Departnent.

Whi | st t he r espondent was on deput ati on, ch
ar ges of

financial dereliction and favoritismcanme to be |evelled against
him The Muni ci pal Corporation of Del hi was of the view, that

as a consequence of unauthorised decisions of the respondent, it
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had to suffer extensive financial |oss running into crores of
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rupees. It is for the aforesaid reason, that the respondent

came to be suspended by the Muinicipal Corporation of Del hi on



3.12. 2007. The above order of suspension was, however, revoked

on 5. 2.2008.
The Muni ci pal Cor poration of Del hi , again pl ac
ed t he

respondent under suspension by an order dated 29.2.2008.
It

t her eupon passed an order dated 26.3.2008, ordering repatriation

of t he r espondent to hi s par ent cadre. On 19. 5. 2008
t he
respondent’s parent departnent, i.e., the Delhi Administration

i nformed the Mini ci pal Corporation of Del hi, that the respondent

coul d not be repatri at ed, as he had been pl aced
under

suspensi on. It is in the aforesaid circunstances, that the

respondent renmined with the Minici pal Corporation of Del hi

He
al so remai ned under suspension. On 30. 06. 2008, the respondent
attai ned t he age of super annuati on. On t hat very d
ay, hi s

repatriation to the parent departnent was accepted.
On 27.06.2008, the Municipal Corporation of Del hi |odged a

conpl ai nt to t he Centr al Bur eau of I nvestigation
maki ng

all egations, inter alia, against the respondent, and recommended

the initiation of action under the provisions of the Prevention

of Corrupti on Act , 1988. The CBI regi stered t he
first

i nformation report, on t he basi s of t he above conpl

ai nt on

30. 06. 2008. Havi ng i nvesti gated into t he matter, t

he CB

submitted its cl osure report on 28. 1. 2010. The af

oresaid

cl osure report was accepted on 15.10.2012. On 19.04.2012, th

e

CBI r ecommended depart nent al action agai nst t he resp

ondent .

After the recommendati ons of departnmental action by the CBI, a

charge sheet was issued to the respondent on 19. 4. 2012
The

respondent received the aforesaid charge sheet on 7.5.2012



The controversy in t he pr esent case hi nges on t he

entitlement of the respondent to gratuity inmrediately after his

super annuati on on 30. 06. 2008. Since gratuity was not paid to

hi m he  approached t he Centr al Adnmi ni strative Tri bunal , New
Del hi (hereinafter referred to as t he "Tribunal ”) by filing
Ori gi nal Appli cation No. 1188 of 2011. The above origi na

application cane to be allowed by the Tribunal on 15.11.2011

Di ssatisfied with the order passed by the Tribunal, the
appel l ants before this Court preferred Wit Petition No.2495 of
2012 before the High Court of Delhi (hereinafter referred to as
the " Hi gh Court’). During the pendency of the aforesaid wit
petition, the respondent filed Contenpt Petition No.138 of 2012
It is not a matter of dispute, that consequent upon initiation

of the above contenpt petition, the respondent was rel eased his

gratuity. Wit Petition No. 2495 of 2012 was di snissed by a

Di vi si on Bench of the Hi gh Court on 30.04.2012. The order dated

30. 04. 2012 has been i mpugned by t he appel I ant s bef ore this
Court.

Insofar as the issue of release of gratuity is concerned, it
is not a mtter of dispute that the sane is regulated by Rule 9

of the Central Civil Services (Pension) Rules, 1972 (hereinafter

referred to as the 'Pension Rules’). Rule 9 is being extracted
her eunder :
9. Ri ght of Pr esi dent to wi t hhol d or wi t hdr aw
pensi on
4
(1) The President reserves to hinself the right

of withhol ding a pension or gratuity, or both,
either in full or in part, or wthdrawi ng a pension
in full or in part, whether permanently or for a
specified period, and of ordering recovery froma
pension or gratuity of the whole or part of any
pecuni ary | oss caused to the Governnent, if, in any
departnental or judicial proceedings, the pensioner
is found guilty of grave m sconduct or negligence
during the period of service, including service
rendered upon re-enpl oynent after retirenent:

Provi ded that the Union Public Service Commi ssion
shal | be consulted before any final orders are
passed:

Provided further that where a part of pension is
wi t hhel d or w thdrawn, the anount of such pensions



shal | not be reduced bel ow the anount of rupees
three hundred and seventy-five per mensem ]

(2)(a)

The departnmental proceedings referred to in
sub-rule (1), if instituted while the Governnent
servant was in service whether before his
retirement or during his re-enploynment, shall,
after the final retirenent of the Governnent
servant, be deenmed to be proceedi ngs under this
rul e and shall be continued and concl uded by the
authority by which they were commenced in the sane
manner as if the Governnment servant had conti nued
in service

Provi ded that where the departnental proceedi ngs
are instituted by an authority subordinate to the
President, that authority shall submit a report
recording its findings to the President.

(b) The departnental proceedi ngs, if not
instituted while the Governnent servant was in
service, whether before his retirement, or during
his re-enmpl oyment, -

(i)shall not be instituted save with the sanction
of the President,

(ii) shall not be in respect of any event which
took place nore than four years before such
institution, and

(iii)shall be conducted by such authority and in
such place as the President may direct and in
accordance with the procedure applicable to
departnental proceedings in which an order of

di sm ssal fromservice could be made in relation
to the Governnent servant during his service

(3) Deleted

(4) In the case of Governnent servant who has
retired on attaining the age of superannuation or
ot herwi se and agai nst whom any departnental or
judicial proceedings are instituted or where
depart nent al pr oceedi ngs are continued under
sub-rule (2), a provisional pension as provided in
Rul e 69 shall be sancti oned.

(5) Where the President decides not to wthhold
or withdraw pension but orders recovery of

pecuni ary loss from pension, the recovery shall not
ordinarily be nade at a rate exceedi ng one-third of
t he pension adnissible on the date of retirenment of
a Covernment servant.

(6) For the purpose of this rule,



(a) departnental proceedings shall be deened to be
instituted on the date on which the statenent of
charges is issued to the Governnent servant or
pensioner, or if the Government servant has been
pl aced under suspension froman earlier date, on
such date ; and

(b)judicial proceedings shal | be deened to be
instituted -

(i)in the case of crininal proceedings, on the date
on which the complaint or report of a police

of ficer, of which the Magistrate takes cogni zance
i s made, and

(ii)in the case of civil proceedings, on the date
the plaint is presented in the court."

A perusal of Rule 9(1) of the Pension Rules reveals, that
gratuity can be wi t hhel d if "depart ment al or j udi ci al
proceedi ngs" are pendi ng agai nst the concerned enpl oyee. Rul e
9(2)(b)(ii) mandates, that no departnmental proceedi ngs can be
initiated after the retirement of an enpl oyee, unless a charge
sheet has been i ssued wi t hin f our years of t he event of
del i nquency. The determ nation rendered by the Hi gh Court | eads
to the conclusion, that since no charge sheet had been issued to
t he respondent, after hi s super annuati on wi t hin t he peri od
contenplated by Rule 9(2)(b)(ii), it was no |onger conpetent for
the authorities to take departmental action against him since
nmore than four years had | apsed.

Insofar as the institution of the departnental proceedi ngs
are concer ned, whi ch woul d det erm ne whet her or not t he
concerned enpl oyee would be entitled to gratuity, reference may
be nmade to Rule 9(6) of the Pension Rules. Rule 9(6)(a) |eaves
no room for any doubt , t hat initiation of depart nent al
proceedings will be assumed when the statement of charges is
i ssued to an enpl oyee. In the present case, it is not a matter
of dispute that the charge sheet was issued on 19.04. 2012. That
being the position, it was asserted on behal f of the respondent,
that the allegation of delinquency having occurred nmuch before
the period of four years fromthe date of issuance of the charge

sheet, no depart nent al pr oceedi ngs coul d have been initiated
7



agai nst the respondent within the nmeaning of Rule 9(2)(b)(ii) of
t he Pensi on Rul es.

It is pertinent to mention that Rule 9 (6)(a), by a

deem ng fiction of | aw al so mandat es, t hat depart nmenta

proceedings will be deened to have been initiated against an
enpl oyee who has been pl aced under suspension
I nsof ar as t he pr esent controversy is concer ned, it
apparent that the respondent was placed under suspension, for
the first tinme, on 3.12.2007. Event though the above suspension
order was revoked on 5.5.2008, the respondent was again placed

under suspension, by a subsequent order dated 29.2.2008.

sai d suspensi on order subsi st ed till t he date of
respondent’s super annuati on, i.e., till 30. 06. 2008. In
above Vi ew of t he mat t er, t he date of initiation of

departnental proceedi ngs agai nst the respondent, by a deening

fiction of law, would be the date when he was pl aced under

suspensi on. Si nce the respondent was pl aced under suspension
whil st he was still in service, it is apparent that Rule 9(2)(b)
(ii) will have no applicability to the facts and circunstances

of the present case.

In view of the above, the instant appeal is allowed,
the orders dated 15.11.2011 passed by the Tribunal in O ginal
Application NO 1188 of 2011 and the order dated 30.04.2012
passed by the High Court in Wit Petition(C) No.2495 of 2012

are set aside.

Si nce t he r espondent had admttedly retired
8
attai ni ng t he age of super annuati on on 30. 06. 2008, and has

al ready been rel eased his gratuity, we are of the view that,
rather than requiring the respondent to refund the entire anount
of gratuity, it would be just and appropriate to require himto
furni sh a bank guarantee to the appellants. If in addition to
the gratuity, the respondent was paid any interest thereon, the
same shall be refunded forthwith. The aforesaid bank guarantee

may be furnished within a period of two nonths fromtoday. The

The
t he
t he

t he

on



bank guarantee will be encashable, if the respondent is found
guilty of the charges |evelled against him on the cul m nation
of the departnental proceedings. If the respondent is found

i nnocent, the bank guarantee shall be cancell ed.

[ IAGDI SH S NGH kiR
NEW DELHI ;e J.
SEPTEMBER 16, 2014. [ ARUN M SHRA]
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Givil Appeal No(s). 8854 of 2014 @ SLP(C) No. 4853/2013
GOVT. OF NCT (DELH) & ANR Appel I ant (s)
VERSUS

K. SRI VATSAN Respondent ( s)

(with appln. (s) for exenption fromfiling c/c of the inpugned
judgnent and interimrelief and office report)

Date : 16/09/ 2014 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MR, JUSTI CE ARUN M SHRA

For Appellant(s) M. S.P. Singh, Sr. Adv.
Ms. Ki ran Bhardwaj, Adv.
M. P. K. Dey, Adv.

or M. B. V. Bal aram Das, AOR(NP)

—

For Respondent (s) M. Mohan Parasaran, Sr. Adv.
M. D.L. Chidananda, Adv.
for M. Gaurav Dhingra, AOR(NP)

UPON hearing the counsel the Court nmde the follow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed Reportable

Judgnent .
(Parveen Kr. Chaw a) (Phool an Wati Arora)
Court Master Assi stant Regi strar

[ si gned Reportabl e Judgenent is placed on the file]



