@231

1
REPORTA
BLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI' M NAL APPEAL NO 2069 OF 2014
(Arising out of SLP(CRL.) No.8056 of 2013)
JUVERI A ABDUL MAJI D PATNI APPELLANT
VERSUS
ATI F | QBAL MANSOORI AND ANR. RESPONDENTS
JUDGMENT
SUDHANSU JYOTI MJKHOPADHAYA, J.
Leave granted.
2. Thi s appeal has been preferred by the appell ant against the
j udgnent dated 23rd January, 2013 passed by the Hi gh Court of
Judi cature at Bonbay in Wit Petition No. 4250 of 201
2
By the inpugned judgnent, the H gh Court dismssed the wit
petition preferred by the appellant and upheld the order dated
3rd Novenber , 2012 passed by t he Addi ti onal Sessi ons Ju
dge,
Sewr ee,
Signature Not Verified
Munbai wher eby t he Sessi ons Judge hel d t hat
t he
Digitally signed by
Neet a Sapra

application filed by the appellant under the Protection of Wnen
Date: 2014.09. 18
17:37:40 I ST
Reason:

from Donestic Violence Act, 2005 (hereinafter referred to as the

"Domestic Violence Act, 2005") is not naintainable.

3. The case of the appellant is that she got nmarried to 1 st

respondent according to Muslimrites and rituals on 13 th My,



2005. 1st respondent was in the habit of harassing her. She was

subj ect ed to physi cal abuse and cruelty. For exanpl e, 1st
respondent acted with cruelty, harassed her and had banged her

against a wall on her back and stomach on 5th January, 2006, due

to which she suffered severe | ow back pain. The 1st respondent

refused her entry into the matrinonial house on 19 th February,

2006 and asked her to stay with her parents. She delivered a baby

boy at Breach Candy Hospital, Mnbai on 10th August, 2006 but the

1st respondent never visited to see the new born baby. Later, the

1st respondent filed a petition seeking custody of the ninor

chi I d.

4, The appel |l ant | odged FI R No. 224 of 2007 on 6 th Septenber,

2007 before Agripada Police Station under Section 498A and 406

I PC  agai nst t he 1st respondent, hi s nmot her and hi s si ster
Agai nst the sane, a wit petition was filed by the 1st respondent

bearing Wit Petition No.1961 of 2007 seeki ng quashi ng of the

FIR The High Court dism ssed the said wit petition and the sane

was chal | enged by the 1st respondent on which this Court issued

notice. Subsequent |y, this Court by or der dat ed July, 2008
remitted the matter to the High Court for hearing afresh Wit

Petition No.1961 of 2007. On 4th Decenber, 2008, Wit Petition

No. 1961 of 2007 was partly allowed by the H gh Court quashing the
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FIR agai nst t he 1st respondent’s not her and si ster with t he
observation that the prim facie case under Section 498A was nade
out agai nst the 1st respondent.
5. According to the appellant, she obtained an ex parte ‘Khula’
fromMfti under the Miuslim Personal Law on 9th May, 2008. The 1st
respondent chal | enged the ‘ Khul a’ pronounced by Mifti before the
Family Court, Bandra vide MJ. Petition No.B-175 of 2008. He al so
filed a petition for restitution of conjugal right.
6. On 29th Sept enber, 2009, t he appel | ant filed a petition

under Section 12 of the Donmestic Violence Act, 2005 agai nst the
1st respondent before the ACM s 46th Court, Mazgaon, Minbai for

relief under Section 18 to 23 of the Donmestic Violence Act, 2005



all eging that he is not providing nmaintenance for herself as well
as for the minor child. The 1st respondent filed his reply to the
sai d application which was foll owed by the rejoinder filed by the
appel lant. The Protection Oficer appointed by the Mgistrate
under Donestic Violence Act, 2005 filed his report, inter alia,

stating that an act of donmestic violence was committed by the 1st

r espondent upon t he appel I ant . But t he Magi strate was
transferred, the Court fell vacant and no order was passed.

Subsequent |y, t he appel | ant filed an application for interim
mai nt enance and the Magistrate by order dated 4th February, 2012

al | owed t he application directing t he 1st r espondent to pay
interim mai nt enance of Rs. 25, 000/ -. W t hout payi ng thi
mai nt enance, the 1st respondent preferred an appeal before the

Sessi ons Court chal | engi ng t he order of Magi strate dat ed 4t h
February, 2012. The Sessions Court, Sewee, Minbai by order dated

3rd August, 2012 condoned the delay in preferring the appeal and

directed t he 1st r espondent to deposi t t he entire anount of
mai nt enance prior to t he heari ng of t he appeal . As t he 1st
respondent did not deposit the anount, the appellant filed an

application for i ssuance of di stress war r ant . Accordi ngly a
noti ce was i ssued on 1st Septenber, 2012. The counsel for the

respondent stated across the bar that the 1st respondent had

deposited the noney before the Sessions Court and filed two

applications on 3rd Septenber, 2012 for recalling the order dated

4t h February, 2012 and for dism ssal of the application on the

ground that the donestic relationship did not exist between the

appel l ant and the 1st respondent.

7. The Sessi ons Judge, Sewer ee, Munbai by order dat ed 3rd

Novenber, 2012 observed and held as foll ows:

"14. First | will take the |egal point which has
been taken by the | earned advocate for the
appel l ant as to whether there was donestic

rel ati onship between the parties on the divorce
took place between the parties on 09/05/2008. The
| earned advocate for the respondent subnitted
that though the divorce is taken place as per
custom then also it is not confirmby G vi



Court. Secondly, he argued that non-ap
hinself filed a proceeding for restitu
conjugal rights after this date and a
proceedi ngs for setting aside th
obt ai ned by custom and therefore, it ¢

said that divorce took place between the parties
But this argunent cannot be accepted because we
have to see pl eadings of the applicant. She
herself cane with a case that marriage was

di ssolved by Mufti on 09/05/2008. She herself
filed such docunents along with application in
whi ch decl aration is nade about Ni kah of the
applicant with the non-applicant is declared nul
and void and therefore, applicant is no nore wfe
of the appellant, after period of |ddat she was
wi fe of the appellant, after period of |ddat she
was free from any hindrance. She herself came
with a case that she is no nore wife of the

non- applicant after 09/05/2008. It is further to
be noted that she herself noved for this
customary divorce and accordi ng to non-applicant
sane was obtained ex-parte. In this background
appl i cant cannot bl ow hot and col d by saying that
t hough she took such divorce then al so sane has
not been confirned by Civil Court as well as the
non- appl i cant has filed the proceeding for
restitution of conjugal rights and setting aside
of that divorce and therefore, she nay be treated
as his wfe.

15. So, now a |l egal question arise as to whether
in view of divorce took place on 09/05/2008, the
domestic rel ationship between the parties exist
on the date of filing of this petition on

29/ 09/ 2009 ? and if there is no domestic

rel ati onship then whether the application is

mai nt ai nabl e ?

20. So, it is the consistent view of Hon' ble
Apex Court, Hon' bl e Bonbay Hi gh Court and ot her
Hon’ bl e High Court that after divorce domestic
rel ati onship between the parties was not remain
and therefore, application under the Act after
date of divorce is not maintainable. In the
present case also the facts are simlar and
therefore, the law laid down is applicable. In
the present case also the facts are simlar and
therefore, the law laid down is applicable.

21. ... ... So, | conclude that in view of divorce
took place between the parties on 09/05/2008 the
donestic rel ationship between parties did not

remai ned and therefore, this applic
29/ 06/ 2009 under the Act is not mai
t herefore, question of granting of

pli cant
tion of
so filed
at divorce
annot be
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ation filed on
nt ai nabl e and
any interim

relief does not arise because it can be said that

appl i cant has no prima-facie case.

23........ Even if I would have held that

application is mai nt ai nabl e,
circunstances it woul d have renande
matter to Lower Court for hearing f
recordi ng such reasons. But when |

t hen in such
d back the

resh and
amconming to a



conclusion that as prinma facie the application is
itself not maintainable so applicant has no prima
facie case and therefore, | told that inmpugned
order is liable to be set aside straight away."
The Sessions Judge by the aforesaid judgnent allowed the
appeal and set aside the interimorder dated 4th February, 2012
passed by t he Addi ti onal Chi ef Met ropol i tan Magi strat e, 46t h
Court at Mazgaon, Munbai. By the inmpugned judgnent, the High
Court affirned the aforesaid order.
8. Before this Court the parties have taken sinmilar pleas as
taken before |l ower courts. According to the appellant the cause
of action i.e. donestic violence took place much before the
divorce, therefore, FIR was filed and hence the appellant is
entitled for the relief under the Domestic Viol ence Act, 2005.
The Protection O ficer has already submitted report hol ding that
the donestic violence was committed by the 1st respondent upon
t he appel I ant.

9. On the other hand, according to the counsel for the 1st

respondent after dissolution of the nmarriage no relief can be

granted under the Domestic Violence Act, 2005. In his support
reliance was placed on the decision of this Court in Inderjit

Singh Gewal vs. State of Punjab and another, (2011) 12 SCC 588.

10. The questions arise for our consideration are:
(i) Whet her divorce of the appellant and the 1st
respondent has taken place on 9th May, 2008; and
(ii) Whether a di vor ced wonman can seek for

reliefs agai nst her ex-husband under Sections 18
to 23 of the Donestic Violence Act, 2005.
11. For deternmination of the issue, it is necessary to notice
the rel ationship between the appellant and the 1st respondent. It
is not in di spute t hat t he appel | ant got marri ed to
respondent according to the Muslimrites and rituals on 13 th My,
2005. Since then their relationship was ‘donestic relationship
as defined under Section 2(f) of the Donestic Violence Act, 2005.
Bot h of t hem had lived t oget her in a ‘ shar ed househol d’

defined under Section 2(s) of the Domestic Violence Act when they

1st

as



are/were related by marri age.

12. The appel | ant had taken plea that she obtained an ex parte

“Khula' from Mufti under the Muslim Personal Law. But the 1 st

respondent has not accepted the same and has chal | enged t he

* Khul &’ obt ai ned by t he appel I ant, bef ore t he Fam |y
Bandra vide MJ. Petition No.B-175 of 2008. The respondent has

also filed a petition for restitution of conjugal rights.

13. The concept of dissolution of marriage under Mislim Persona

Law was noticed and di scussed by Single Judge of the High Court

of Del hi in Masroor Ahned vs. State (NCT of Del hi) and Anr.

(2007) ILR 2 Delhi 1329. In the said case, the H gh Court noticed

di fferent nodes of di ssol ution of marri age under t he Musl im

Personal Law (Shariat) and hel d:

"15. The question which arises is, given the
shariat and its various schools, how does a
person proceed on an issue which is in dispute?
The solution is that in matters which can be
settled privately, a person need only consult a
mufti (jurisconsult) of his or her school. The
mufti gives his fatwa or advisory decision based
on the Shariat of his school. However, if a
matter is carried to the point of litigation and
cannot be settled privately then the gazi (judge)
is required to deliver a qaza (judgnent) based
upon the Shariat (A gazi (or qadi) is a judge
appoi nted by the political authority or state. He
or she may pass judgnents in his or her
jurisdiction in respect of many |legal nmatters,
i ncl udi ng di vor ce, i nheritance, property,
contractual disputes, etc. Schacht, p. 188. A
gaza or kada is a judgnent, which rmust be given
according to the nmadhab to which the qgadi
bel ongs. Schacht, p. 196. Mre information on
gazi s and gazas can be found at pp. 188-198.).
The difference between a fatwa and a qaza nust be
kept in the forefront. A fatwa is nmerely advisory
whereas a gaza is binding. Both, of course, have
to be based on the shariat and not on private
interpretation de hors the shariat( Abdur Rahi m
p. 172 (in respect of qgazis).
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The Muslim Personal Law (Shariat) Application
Act, 1937 and the various forns of dissolution of
marri age recognised by it.

16. In India, the confusion with regard to

Court,



application of customary law as part of nuslim
| aw was set at rest by the enactnment of The

Musl i m Personal Law (Shariat) Application Act,
1937. Section 2 of the 1937 Act reads as under: -
2. Application of Personal Law to Muslins.--

Not wi t hst andi ng any custons or usage to the

contrary, in al | questi ons (save questi ons
rel ating to agricul tural | and) regardi ng
intestate successi on, speci al property of

fermal es, including personal property inherited or
obt ai ned under contract or gift or any other

provi sion of Personal Law, narriage, dissolution

of marriage, including talaq, ila, zihar, lian,

khul a and nmubar aat , mai nt enance, dower ,
guardi anship, gifts, trusts and trust properties,
and wakfs (other than charities and charitable
institutions and charitable and religious
endowrents) the rule of decision in cases where

the parties are Muslins shall be the Miuslim
Personal Law ( Shariat ).

The key words are notwi thstandi ng any custons or
usage to the contrary and the rule of decision

in cases where the parties are nmuslins shall be
the muslim personal |aw (shariat). This provision
requires the court before which any question
relating to, inter-alia, dissolution of marriage
is in issue and where the parties are nuslins to
appl y t he muslim  personal law (shariat)
irrespective of any contrary custom or usage.
This is an injunction upon the court (See: C
Mohd. Yunus v. Syed Unnissa: (1962) 1 SCR 67).

What is also of great significance is the
expression - ‘dissolution of marriage, including
talaq, ila, zihar, lian, khula and nubaraat. This
gives statutory recognition to the fact that
under ruslim personal |law, a dissolution of

marri age can be brought about by various neans,
only one of which is talaq. Although islam

consi ders divorce to be odious and abomi nabl e,

yet it is permssible on grounds of pragmatism

at the core of which is the concept of an
irretrievably broken marri age. An el aborate
lattice of nodes of dissolution of marriage has
been put in pl ace, though with differing
anpl i tude and wi dth under the different school s,
in an attenpt to take care of all possibilities.
Khul a, for example, is the node of dissolution
when the wife does not want to continue with the
marital tie. She proposes to her husband for

di ssolution of the marriage. This nmay or may not
acconpany her offer to give sonething in return
Generally, the wife offers to give up her claim
to Mahr (dower). Khula is a divorce which
proceeds fromthe w fe which the husband cannot
refuse subject only to reasonabl e negotiation
with regard to what the wife has offered to give
himin return. Mibaraat is where both the wife
and husband decide to nutually put an end to
their marital tie. Since this is divorce by

mut ual consent there is no necessity for the wife
to give up or offer anything to the husband. It
is inportant to note that both under khula and
nmubaraat there is no need for specifying any
reason for the divorce. It takes place if the
wife (in the case of khula) or the wife and

10



husband together (in the case of nubaraat) decide

to separate on a no fault/no blanme basis. Resort

to khula (and to a | esser degree, nubaraat) as a

node of dissolution of marriage is quite comon

iniIndia."
14. From the di scussion aforesaid, what we find is that ‘Khula
is a node of dissolution of marriage when the wife does not want
to continue with the marital tie. To settle the matter privately,
the wife need only to consult a Mufti (juris consult) of her
school. The Mufti gives his fatwa or advi sory deci sion based on
the Shariat of his school. Further, if the wife does not want to

conti nue wth mari t al tie and t akes node of ‘ Khul a’ for

di ssolution of marriage, she is required to propose her husband

for dissolution of marriage. This may or nmay not acconpany her
offer to give something in return. The wife may offer to give up
her claimto Mahr (dower). The ‘Khula is a nobde of divorce which
proceeds fromthe wfe, the husband cannot refuse subject only to
reasonabl e negotiation with regard to what the wife has offered
to give himin return. The Mufti gives his fatwa or advisory
deci si on based on the Shariat of his school. However, if the
matter is carried to t he poi nt of litigation and cannot
settled privately then the Qazi (Judge) is required to deliver a
gaza (judgment) based upon the Shariat.

15. In the present case, the appellant stated that she has
obtained an ex parte ‘Khula' on 9th May, 2008 from Mufti under
the Muslim Personal Law. Neither it is pleaded nor it is nade

clear by the appellant or the 1st respondent as to whether for

11

be

such “ Khul a’ t he appel | ant made a proposal to husband- 1st

respondent for dissolution of marriage acconpani ed by an offer to
give sonething in return. It has not been made cl ear that whether
the appell ant gave up her claimto Mahr(dower). The husband, 1 st
respondent has not accepted ‘Khula given by Mufti (jurisconsult)
which is in the formof fatwa or advisory decision based on the

Shariat. He, however, has not noved before the Qazi (Judge) to

deliver a qaza (judgnent) based upon the Shariat. Instead, he has

moved before the Family Court, Bandra against the ‘Khula by



filing petition-MJ. Petition No. B- 175 of 2008. He has
12
prayed for restitution of conjugal right. Therefore, with no
certainty, it can be stated that the divorce was taken on 9 th
May, 2008.
16. In Shami m Ara vs. State of U P. and Anr., (2002) 7 SCC 518
this Court considered valid ‘Talag’ in Islamc Law. This Court
whi |l e di scussing the correct |aw of ‘Talaqg, as ordai ned by the
Hol y Quran observed that Talaq nust be for a reasonabl e cause and
be preceded by attenpts at reconciliation between the husband and
the wife by two arbiters - one fromthe wife's fanily and the
other fromthe husband's; if the attenpts fail Talaq may be
effected. The Court further held that the Talaq to be effective
has to be pronounced.
17. In the said case, the nuslimwoman clai med mai nt enance under
Section 125 of the Code of Crimnal Procedure, 1973. The husband
- respondent No. 2 in his witten statenent filed in proceedings
under Section 125, C.P.C. alleged his wife, the applicant under
Section 125 Cr.P.C. to be sharp, shrewd and m schi evous and
stated that he divorced her on 11th July, 1987 being fed up with
all such activities unbeconing of the wife. This Court noticed
that the particulars of the alleged Talaqg were not pleaded and
even during the trial, the husband, exanining hinself, adduced no
evi dence in proof of Talaq said to have been given by himon 11 th
July, 1987. It was further observed that there were no reasons
substantiated in justification of Talaq and no plea or proof th?g
any effort at reconciliation preceded Tal ag. Subsequently, it was
held that there is no proof of Talaq for having been taken pl ace
on 11th July, 1987. Wat the Hi gh Court has upheld as Talaq is
the plea taken in the witten statement and its conmunication to
the wife by delivering a copy of the witten statenent on 5 th
Decenber, 1990. This Court held that a nere plea taken in the

witten statenment of a divorce having been pronounced sonetine in

al so



the past cannot by itself be treated as effectuating Tal ag on the
date of delivery of the copy of the witten statement to the

wi fe. The husband ought to have adduced evi dence and proved the
pronouncenent of Talaq on 11th July, 1987 and if he failed in
proving the plea raised in the witten statenent, the plea ought
to have treated as fail ed.

18. In the present case, as noticed that there is no definite
pl ea taken either by the appellant or by the 1st respondent that
‘Khul @’ becone effective in accordance with Muslim Personal Law
(Shariat). Neither the appellant nor the 1st respondent placed
any evidence in support of such divorce. No specific pleading was
made that the appellant proposed to her husband - 1 st respondent
for dissolution of marriage. On the other hand, it is clear that
the ‘ Khula’ was pronounced by the Mufti ex parte. For the said
reason, the 1st respondent challenged the sanme by filing MJ.
Petition No.B-175 of 2008, before the Family Court, Bandra. In

thi s background, we hold that the Sessions Judge, Sew ee, Mnbai

by order dated 3rd Novenber, 2012 wongly observed and held that

the appellant is no nore wife of the 1 st respondent. The High

Court has also failed to notice that no evidence was produced in

support of the statement either nade by the appellant or by the

1st respondent. It also failed to appreciate the fact that the

‘Khula’ was obtained fromthe Mufti and not from Qazi and the

same was chal | enged by t he 1st r espondent bef ore t he
Court, Bandra, Minbai and wongly upheld the finding of the

Sessi ons Judge. Therefore, with no certainty, it can be stated

that the divorce has taken place on 9th May, 2008, in absence of

pl eadi ng, evidence and fi ndi ng.

19. Even if it is pr esuned t hat t he appel | ant has
“Khul a’ (divorce) on 9th May, 2008 and the 1st respondent is no

nmore t he husband, the question arises that in such case whether

the erstwhile-wife can claimone or other relief as prescribed

under Secti ons 18, 19, 20, 21, 22  and interim relief

Section 23 of t he Donesti c Vi ol ence Act , 2005, if

14
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vi ol ence had taken place when the wife lived together in shared
househol d wi th her husband through a relationship in the nature
of marriage.

20. For determination of such issue, it is desirable to notice
the relevant provisions of the Donestic Violence Act, 2005, as

di scussed hereunder:

(20.1) Section 2(a) of the Donestic Violence Act, 2005 defines
"aggri eved person" as foll ows:

"2(a)"aggrieved person" neans any woman who
is, or has been, in a domestic
relationship with the respondent and
who all eges to have been subjected to
any act of donestic violence by the
respondent ;"

Therefore, it is clear that apart fromthe woman who is in a
domestic rel ationship, any woman who has been, in a donmestic
rel ati onship with t he respondent, i f al | eges to have
subjected to act of donestic violence by the respondent cones
wi thin the neaning of "aggrieved person".

(20.2) Definition of Donestic relationship reads as foll ows:
"2(f)"donestic rel ati onshi p" means a
rel ati onshi p between two persons who
live or have, at any point of tineg,
lived together in a shared househol d,
when they are related by consanguinity,
marriage, or through a relationship in
the nature of marriage, adoption or are
famly nenbers living together as a
joint famly;

From the aforesaid provision we find that a person aggrieved
(wife herein), who at any point of tine has lived together with
husband (1st respondent) in a shared household, is also covered
by the neani ng of "domestic rel ationship”

(20.3) Section 2(s) defines "shared househol d"

"2(s) "shared househol d* means a househol d
where the person aggrieved lives or at any

stage has lived in a donestic rel ationship

either singly or along with the respondent

and includes such a househol d whet her owned
or tenanted either jointly by the aggrieved
person and the respondent, or owned or

15

been

16



tenanted by either of themin respect of

whi ch either the aggrieved person or the
respondent or both jointly or singly have
any right, title, interest or equity and

i ncl udes such a househol d which nmay bel ong
to the joint famly of which the respondent
is a nenber, irrespective of whether the
respondent or the aggrieved person has any
right, title or interest in the shared
househol d etc." (s) "shared househol d' neans
a househol d where the person aggrieved lives
or at any stage has lived in a donestic
relationship either singly or along with the
respondent and includes such a househol d
whet her owned or tenanted either jointly by
the aggrieved person and the respondent, or
owned or tenanted by either of themin
respect of which either the aggrieved person
or the respondent or both jointly or singly
have any right, title, interest or equity
and i ncl udes such a househol d whi ch may
belong to the joint famly of which the
respondent is a nenber, irrespective of

whet her the respondent or the aggrieved
person has any right, title or interest in

t he shared househol d."

Therefore, if the ‘person aggrieved (w fe herein) at any
stage has lived in a donestic relationship with the respondent
(husband herein) in a house, the person aggrieved can claima
"shared househol d".

(20.4) Definition of "Domesti c vi ol ence” as assi gned
Section 3 reads:
"3. Definition of domestic violence.--For the
pur poses of this Act, any act, om ssion or
conmi ssion or conduct of the respondent
17

shal |l constitute donestic violence in case
it--"

(a) harns or injures or endangers the
health, safety, life, linb or well- being,
whet her mental or physical, of the aggrieved
person or tends to do so and includes
causi ng physi cal abuse, sexual abuse, verba
and enotional abuse and econom c abuse; or

(b) harasses, harns, injures or endangers

the aggrieved person with a view to coerce
her or any other person related to her to

meet any unl awful denmand for any dowy or

other property or valuable security; or

c) has the effect of threatening the

aggri eved person or any person related to
her by any conduct nentioned in clause (a)
or clause (b); or

(d) otherwise injures or causes harm
whet her physical or nental, to the aggrieved
person.

Expl anation |.--For the purposes of this
section, --



(i) "physical abuse" nmeans any act or
conduct which is of such a nature as to
cause bodily pain, harm or danger to life,
linb, or health or inpair the health or
devel opnent of the aggrieved person and

i ncludes assault, crimnal intinidation and
crimnal force

(ii) "sexual abuse" includes any conduct of
a sexual nature that abuses, huniliates
degrades or otherwise violates the dignity
of woman;

(iii) "verbal and enotional abuse" includes--
(a) insults, ridicule, hum | i ati on,
nane calling and insults or ridicule
specially with regard to not having a
child or a male child; and
(b) repeated threats to cause physica
pain to any person in whom the
aggrieved person is interested.

(iv) "econonic abuse" includes--"

(a) deprivation of all or any economc
or financial resources to which
the aggrieved person is entitled
under any | aw or custom whet her
payabl e under an order of a court

or ot herwi se or which the
aggri eved person requires out of
necessity i ncl udi ng, but not

limted to, household necessities
for the aggrieved person and her
chil dren, if any, stri dhan
property, jointly or separately
owned by the aggrieved person
payment of rental related to the
shared househol d and nai nt enance;

(b) di sposal of househol d effects, any

al i enation of assets whet her

nmovabl e or i mmovabl e, val uabl es,
shares, securities, bonds and the
i ke or other property in which
t he aggri eved person has
interest or is entitled to use by

Vi rtue of t he donestic

rel ati onship or whi ch may
reasonabl y required by
aggri eved person or her children
or her stridhan or any other

property jointly or separately

hel d by the aggrieved person; and

(c) prohi bition or restriction to
continued access to resources or
facilities which the aggri eved
person is entitled to use or enjoy
by virtue of t he donestic
rel ati onship including access to
t he shared househol d.

Expl anation |I.--For the purpose of
det ermi ni ng whet her any act,
om ssi on, conmi ssion or conduct of
t he r espondent constitutes

"domestic vi ol ence" under this



section, the overall facts and

ci rcunst ances of the case shall be
taken i nto consideration."

Therefore, apart from ' physical abuse’ and ‘sexual abuse’
‘verbal and enotional abuse’ and ‘econonic abuse’ al so constitute
‘donestic viol ence’
21. Chapter 1V of the Donestic Violence Act, 2005 deals with
"Procedure for obt ai ni ng t he orders of reliefs". Section
relates to the application to Magistrate, which reads as foll ows:

"Section 12. Application to Magistrate.--(1) An
aggrieved person or a Protection Oficer or any
ot her person on behalf of the aggrieved person
may present an application to the Magistrate
seeking one or nore reliefs under this Act:

Provi ded that before passing any order on
such application, the Magistrate shall take into
consi deration any domestic incident report
received by himfromthe Protection Oficer or
the service provider.

(2) The relief sought for under sub-section (1)
may include a relief for issuance of an order for
paynent of conpensation or danmges Wi thout
prejudice to the right of such person to
institute a suit for conpensation or damages for
the injuries caused by the acts of donestic

vi ol ence conmitted by the respondent:

Provi ded that where a decree for any anount
as conpensation or damages has been passed by any
court in favour of the aggrieved person, the
anount, if any, paid or payable in pursuance of
the order nmade by the Magistrate under this Act
shal | be set off against the anpbunt payabl e under
such decree and the decree shall, notwi thstanding
anyt hi ng cont ai ned in the Code of G vi
Procedure, 1908 (5 of 1908), or any other law for
the tine being in force, be executable for the
bal ance amount, if any, left after such set off.

(3) Every application under sub-section (1) shal
be in such formand contain such particulars as
may be prescribed or as nearly as possible

t hereto.

(4) The Magistrate shall fix the first date of
hearing, which shall not ordinarily be beyond
three days fromthe date of receipt of the
application by the court.

(5) The Magistrate shall endeavour to di spose of
every application made under sub-section (1)
within a period of sixty days fromthe date of
its first hearing.”
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22. As per provi so to sub-section (1) of Secti on
Magi strate before passing any order under Section 12 is required
to take into consideration any donestic incident report received
by himfromthe Protection Officer or the service provider

23. The reliefs which can be granted by the Magi strate under the
Donestic Violence Act, 2005 are as foll ows:

(i) Right to reside in a shared househol d
Section 17 ;
(ii) Protection orders - Section 18 ;
(iii) Residence orders - Section 19 ;
(iv) Monetary relief - Section 20
(v) Custody orders - Section 21
(vi) Conpensation orders - Section 22 and
(vii Interimand ex parte orders - Section 23.

24. In t he i nst ant case, t he appel | ant sought relief
Sections 18 to 23 of the Donestic Violence Act, 2005. It includes
Protection order under Section 18, Monetary relief under Section

20, Custody orders under Section 21, Conpensation under Section
21

22 and interimrelief under Section 23. Rel evant provisions read
as foll ows:

"Section 20. Monetary reliefs.--(1) Wile disposing
of an application under sub-section (1) of

section 12, the Magistrate may direct the
respondent to pay nonetary relief to neet the
expenses incurred and | osses suffered by the

aggri eved person and any child of the aggrieved
person as a result of the donestic viol ence and
such relief may include but is not limted to--

(a) the | oss of earnings;
(b) t he medi cal expenses;

(c) the | oss caused due to the destruction
damage or renoval of any property fromthe
control of the aggrieved person; and

(d) the mai ntenance for the aggrieved person as
well as her children, if any, including an
order under or in addition to an order of
mai nt enance under section 125 of the Code of
Crimnal Procedure, 1973 (2 of 1974) or any
other law for the time being in force.

(2) The monetary relief granted under this
section shall be adequate, fair and reasonabl e
and consistent with the standard of living to
whi ch the aggrieved person is accustoned.

(3) The Magistrate shall have the power to order
an appropriate lunp sum paynent or nonthly
payments of mai ntenance, as the nature and

t he

under



ci rcunmst ances of the case may require.

(4) The Magistrate shall send a copy of the order
for monetary relief nmade under sub-section (1) to
the parties to the application and to the

i n-charge of the police station within the |oca
limts of whose jurisdiction the respondent

resi des.

(5) The respondent shall pay the nonetary relief
granted to the aggrieved person within the period
specified in the order under sub-section (1).

(6) Upon the failure on the part of the
respondent to nmake paynent in terns of the order
under sub- section (1), the Mgistrate nmay direct
the enpl oyer or a debtor of the respondent, to
directly pay to the aggrieved person or to
deposit with the court a portion of the wages or
sal aries or debt due to or accrued to the credit
of the respondent, which anount nmay be adjusted
towards the nonetary relief payable by the
respondent . "

The Monet ary relief as sti pul at ed under Secti on 20
di fferent from mai ntenance, which can be in addition to an order
of mai nt enance under Section 125 of the C.P.C or any other |aw
Such nonetary relief can be granted to neet the expenses incurred
and | osses suffered by the aggrieved person and child of the
aggrieved person as a result of the donestic violence, which is
not dependent on the question whether the aggrieved person, on
the date of filing of the application under Section 12 is in a
domestic relationship with the respondent.
25. "Section 22. Conpensation orders.--In addition to
other reliefs as nay be granted under this Act,
the Magistrate may on an application being made by
the aggrieved person, pass an order directing the
respondent to pay conpensation and damages for the
injuries, including nental torture and enotiona

di stress, caused by the acts of donestic violence
committed by that respondent.

Section 23. Power to grant interimand ex parte
orders.--(1) In any proceedi ng before hi munder

this Act, the Magistrate may pass such interim
order as he deems just and proper.

(2) If the Magistrate is satisfied that an

application prima facie di scl oses t hat t he
respondent is committing, or has conmitted an act
of donestic vi ol ence or that t here is a

I'i kelihood that the respondent may commit an act
of domestic violence, he may grant an ex parte

22
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order on the basis of the affidavit in such form
as may be prescribed, of the aggrieved person
under section 18, section 19, section 20, section
21 or, as the case may be, section 22 against the
respondent . "
Ther ef or e, it is wel | Wit hin t he jurisdiction of t he
Magi strate to grant the interimex parte relief as he deens just
and proper, if the Magistrate is satisfied that the application
prima facie discloses that the respondent is committing, or has
comitted an act of donestic vi ol ence or t hat t here is

i kelihood that the respondent may commit an act of donestic

vi ol ence.

26. It is not necessary that relief available under Sections 18,

19, 20, 21 and 22 can only be sought for in a proceedi ng under

Donesti ¢ Vi ol ence Act, 2005. Any relief avail abl e under t he
aforesaid provi si ons may al so be sought for in any | egal
proceedi ng even before a Gvil Court and Family Court, apart from

the Crimnal Court, affecting the aggrieved person whether such

proceeding was initiated before or after conmencenent of the
24

Donestic Violence Act. This is apparent from Section 26 of the
Donestic Violence Act, 2005 as quoted hereunder

"26. Relief in other suits and | egal proceedings.
--(1) Any relief available under sections 18, 19,
20, 21 and 22 may al so be sought in any |ega
proceedi ng, before a civil court, fanmly court or
a crimnal court, affecting the aggrieved person
and t he respondent whet her such proceedi ng was
initiated before or after the commencenent of
this Act.

(2) Any relief referred to in sub-section
(1) may be sought for in addition to and al ong
with any other relief that the aggrieved person
may seek in such suit or |egal proceeding before
acivil or crimnal court.”

(3) In case any relief has been obtained by
t he aggri eved person in any proceedi ngs ot her
than a proceedi ng under this Act, she shall be
bound to informthe Magistrate of the grant of
such relief.”

27. Appel | ant has filed an F.1.R agai nst t he 1st

Respondent for the of fence commtted under Section 498A of |.P.C



The Hi gh Court refused to quash the F.1.R qua 1st respondent on

the ground that prina facie case has been made out. Even before

the Criminal Court where such case under Section-498A is pending,

i f al | egati on is f ound genui ne, it is al ways open to t he
appellant to ask for reliefs under Sections 18 to 22 of the

Donestic Violence Act and Interimrelief under Section 23 of the

sai d Act.
28. In V.D. Bhanot vs. Savita Bhanot, (2012) 3 SCC 183, this
Court held that the conduct of the parties even prior to the
2

5
com ng into force of t he Protection of Wonen from Donesti ¢
Vi ol ence Act, 2005 could be t aken into consi deration whi
e
passi ng an order under Sections 18, 19 and 20 thereof. The wife
who had shared a househol d in t he past, but was no | onge
r
residing with her husband can file a petition under Section 12 if
subj ect ed to any act of domestic vi ol ence. In V. D. Bhano
t
(supra) this Court held as foll ows:

"12. We agree with the view expressed by the

Hi gh Court that in | ooking into a conplaint

under Section 12 of the PWD Act, 2005, the

conduct of the parties even prior to the

comng into force of the PW Act, could be

taken into consideration while passing an

order under Sections 18, 19 and 20 thereof.

In our view, the Del hi Hi gh Court has al so

rightly held that even if a wife, who had

shared a household in the past, but was no

| onger doing so when the Act cane into

force, would still be entitled to the

protection of the PW Act, 2005.
29. In Inderjit Si ngh G ewal (supra) t he appel I ant -1 nderjit
Singh and the respondent no. 2 of the said case got married on
23rd Sept enber, 1998. The parties to the marriage could not pul
on well together and decided to get divorce and, therefore, filed
a case for Divorce by nutual consent under Section 13-B of th

e
Hi ndu Marriage Act,1955. After recording the statenment in the

sai d case, the proceedings were adjourned for a period of nore



than six nmonths to enable themto ponder over the issue.
e

parties again appeared before the Court on second notion and on -
the basis of their statenent, the District Judge, Ludhi ana vide

j udgnent and order dated 20th March, 2008 all owed the petition

and dissolved their marriage. After dissolution of marriage, the

wife filed a conpl ai nt bef ore t he Seni or Super i nt endent of
Pol i ce, Ludhi ana against Inderjit Singh under the provisions of

the Donestic Violence Act alleging that the decree of divorce

obt ai ned by them was a shamtransaction. It was further alleged

that even after getting divorce both of them had been living

t oget her as husband and wife. In t he sai d case, t he
Super i nt endent of Pol i ce, Gty I conduct ed t he full -fl edged
inquiry and reported that the parties had been living separately

after the dissolution of the marriage. Hence, no case is nade

out against the Inderjit Singh. In this context, this Court held

that Section 12- -‘Application to Magistrate" under the Donestic

Vi ol ence Act chal l enging the said divorce was not maintainabl e

and in the interest of justice and to stop the abuse of process

of Court, the petitions under Section 482 Cr.P.C. was all owed.

The law laid down in the said case is not applicable for the

pur pose of determ nation of the present case.

30. In the present case, the all eged donestic viol ence took

pl ace between January, 2006 and 6th Septenber, 2007 when FIR

No. 224 of 2007 was | odged by the appellant under Section 498A and

406 | PC agai nst the 1st respondent and his relatives. In a wit

petition filed by 1st respondent the Hi gh Court refused to quash .-
the said FIR against himobserving that prinma facie case under
Section 498A was made out against him Even if it is accepted

that the appellant during the pendency of the SLP before this

Court has obtained ex parte Khula (divorce) under the Muslim

Personal Law fromthe Mufti on 9th May, 2008, the petition under

Section 12 of the Donestic Viol ence Act, 2005 is maintai nabl e.

Th



31. An act of domestic violence once conmitted, subsequent

decree of di vorce will not absol ve t he liability of t he
respondent fromthe offence committed or to deny the benefit to

whi ch t he aggri eved person is entitled under t he Donesti c
Vi ol ence Act, 2005 including nonetary relief under Section 20,

Child Custody under Section 21, Conpensation under Section 22 and

interim or ex parte or der under Section 23 of t he Donesti c
Vi ol ence Act, 2005.

32. Bot h the Sessions Judge and the High Court failed to notice

the aforesaid provisions of the Act and the fact that the FIR was

| odged much prior to the alleged divorce between the parties and

erred in holding that the petition under Section 12 was not

mai nt ai nabl e.

33. For t he reasons af oresai d, we set asi de t he i mpugned
j udgnent dated 23rd January, 2013 passed by the Hi gh Court of

Judi cature at Bonbay in Wit Petition No.4250 of 2012, the order

dated 3rd Novenber, 2012 passed by the Additional Sessions Judge,

Munbai and uphol d the order dated 4th February, 2012 passed by

28

the Addl. Chief Metropolitan Magistrate, 46th Court at Mazgaon
Munbai . The 1st respondent is directed to pay the amount, if not
yet paid, in accordance with order passed by the Magistrate. The
Magi strate will now proceed with the matter and finally di spose
of the petition under Section 12 of the Domestic Violence Act
after going through the report and hearing the parties.

34. The appeal is al | owed with af oresai d observations
and

directions.

( SUDHANSU JYOTI MJKHOPADHAYA)

NEW DELHI , (S. A BOBDE)
SEPTEMBER 18, 2014.
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