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the procedure to be followed in investigating police encounters. The
Reason:
present order is confined to the above question
1
2. In the three wit petitions, which were filed by People’s Union

for Cvil Liberties (for short, "PUCL") before the Bonbay Hi gh Court, the
i ssue of genui neness or otherw se of nearly 99 encounters between the
Munbai police and the alleged crimnals resulting in death of about 135
persons between 1995 and 1997 was raised. Inter alia, the foll ow ng
prayers were made:

i) directing the Respondent Nos. 1 to 3 to furnish the
particul ars regardi ng the nunber of persons killed in |ast one



year in police encounters, their nanmes, addresses, the
circunstances in which they were killed, the inquiries, if any,
conducted with respect to the said killings and any ot her

rel evant information and the action taken, if any, by them

ii) directing the respondent No. 1 i.e. State of
Maharashtra to regi ster offence under Section 302 of |ndian
Penal Code and ot her enactnents against the police officers
found prima-facie responsible for the violations of
fundanental rights and other provisions of the Indian Pena
Code and ot her rel evant enact ments;

iii) directing the 4th respondent viz., the Coroner of
Munbai to subnmit a detailed report and the details of action
taken by hi munder the provisions of the Coroners Act 1871

iv) directing an appropriate authority to enquire into and
report to this Court in all the police encounters that have
taken place not only in the city of Munbai but also in the
entire State of Maharashtra in which persons have been

killed or injured in police encounters;

v) directing the State of Maharashtra to constitute the
Maharashtra State Human Ri ghts Commi ssion as provi ded
under Section 21 and other provisions contained in the
Human Ri ghts Act 1993

vi) directing the State Governnent to frane appropriate
gui del i nes governing planning and carryi ng out encounters
for the purpose of protection of life and liberty guaranteed
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under Article 21 read with Article 14 of the Constitution of
I ndi a.
3. It is not necessary to notice the facts of the three wit petitions

in detail. Suffice it to say that while considering the above prayers, the High
Court directed the follow ng guidelines to be foll owed necessarily and

mandatorily by the police in the State:

1. Whenever the respondents-police are on the receipt

of intelligence or a tip off about the crimnal novenments and
activities pertaining to the comm ssion of grave crinmes, it

shall be entered into a case diary. If the receiving authority is
the police officer of a particular police station, the rel evant
entry has to be made in the General diary and if the

receiving authority is the higher police officer, the rel evant
entry to the said effect has to be nade by a separate diary

kept and provided therefor and then pursue further in

accordance with the procedural |aw

2. Regar di ng any encounter operation is over and

persons are killed or injured and the sane is reported to

either orally or witing to the police in furtherance of Section
154 of the Crim nal Procedure Code, it shall be registered in
Crinme Register of that particular police station and that

further the said First Infornmation Report along with copies to
the higher officials and the Court in original shall be sent with
i mredi ately wi thout any del ay whatsoever through proper

channel so as to reach to the Court w thout any delay at all

A report, as enjoined under Section 157(1) of the Crimna



Procedure Code, shall also be foll owed necessarily by the
concerned police station.

3. After setting the lawin notion by registering the First
Information Report in the Crine Register by the concerned

police officer of the particular police station, the investigating
staff of the police shall take such steps by deputing the nman

or men to get the scene of crine guarded so as to avoid or
obliterate or disfigure the existing physical features of the
scene of occurrence or the operation encounter. This

guardi ng of the scene of occurrence shall continue till the

i nspection of occurrence takes place by the investigating
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staff of the police and preparation of spot panchnana and
the recovery panchnana.

4. The police officer who takes part in the operation
encounter or the investigating officer of the concerned police
station, shall take all necessary efforts and arrangenents to
preserve finger prints of the crimnals or the dreaded

gangster of the weapons who handl ed i medi ately after the

said crimnal was brought down to the ground and

i ncapacitated and that the said fingerprints, if properly taken
and preserved, must be sent to the Chenical Analyzer for
comparison of the fingerprints of the dead body to be taken

5. The materials which are found on the scene of
occurrence or the operation encounter and such of the

mat eri al s including the blood stained earth and bl ood stai ned
material s and the sanple earth and ot her noveabl e physica
features, shall also be recovered by the investigating staff
under the cover of recovery panchnanma attested by the

i ndependent wi t nesses.

6. To fix the exact date and actual place of occurrence in
whi ch operation encounter has taken place, a rough sketch
regardi ng the topography of the existing physical features of
the said place shall be drawn by the police or the

investigating staff of the police either by thenselves or by the
hel p of the staff of the Survey Departnent even during the

spot panchnama is prepared

7. The i nquest exam nation shall be conducted by the
investigating staff of the police on the spot itself w thout any
del ay and statenments of the inquest w tnesses are to be

recorded under Section 161 of the Code of Crinina

Procedure and the inquest panchnama shall be sent al ong

with the above case record prepared along with the First
Informati on Report w thout any del ay what soever to the

Court.

8. If the injured crimnals during the operation encounter
are found alive, not only that they should be provided

medi cal aid imediately but al so arrangenments and attenpts
shal |l be taken by the police to record their statenents under
Section 164 of the Criminal Procedure Code either by a

Magi strate, if possible and if not, by the Medical Oficer
concerned duly attested by the hospital staff nentioning the
time and factumthat while recording such statements the
injured were in a state of position that they will be able to
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give statenents and the connected certificates by the
doct ors appended t hereto.

9. After the exam nation of further w tnesses and



compl eting the investigation inclusive of securing the
accused or accused persons, the concerned police is
directed to send final report to the Court of conpetent
jurisdiction as required under Section 173 of the Crimna
Procedure Code for further proceeding.
10. Either in sending the First Information Report or
sending with the general diary entry referred in the guideline
nos. 1 and 2, the concerned police shall avoid any iota of
del ay under any circunstances what soever so al so rough
sketch showi ng the topography of the scene and the
recovery of the materials and the bl ood stained materials
with the sanple earth and the blood stained earth with the
ot her documents viz, the spot panchnama, recovery
panchnama - all seens very vital docunents - the
respondents-police are also directed to send themto the
Court of concerned jurisdiction wthout any del ay.
4. PUCL was not satisfied with the adequacy of the reliefs
granted by the Hi gh Court and, consequently, it filed three SLPs agai nst
the judgnent and order dated 22-25.02.1999. Few other nmatters have

been connected with these three petitions.

5. After initial grant of |eave, the matters canme up for
consi deration before the two-Judge Bench on 05.11.2008. On that day, M.
Prashant Bhushan, | earned counsel appearing for the appellants placed
before the Court the guidelines issued by the National Hunan Ri ghts
Conmi ssion (for short, "NHRC') and al so his own suggestions. Looking at
the gravity of the matter, the Court on that day directed i ssuance of notice
to the Union of India, States and Union Territories for consideration of
5
i ssuance of final directions / guidelines in the matter by this Court. After the
noti ce was issued, the Union of India, States and Union Territories, have

filed their affidavits.

6. On 28.08.2014, having regard to the inportance of the matter
we appointed M. Gopal Sankaranarayanan as amicus curiae to assist the
Court in the matter. M. Sankaranarayanan, |earned counsel, after

t horough research and study, placed before us his witten subm ssions

i ncludi ng the suggestions / guidelines.

7. Article 21 of the Constitution of India guarantees "right to live
with human dignity". Any violation of hunman rights is viewed seriously by
this Court as right to life is the nobst precious right guaranteed by Article 21

of the Constitution. The guarantee by Article 21 is available to every person



and even the State has no authority to violate that right.

8. In D.K Basul, this Court was concerned with custodia
vi ol ence and deaths in police | ockups. While franm ng the requirenments to
be followed in all cases of arrest or detention till |egal provisions are nmade

in that behalf, this Court issued certain directives as preventive neasures.

D.K. Basu v. State of West Bengal; [(1997) 1 SCC 416]
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Whil e doing so, the Court in para 29 (page 433 of the Report) made the

foll owi ng wei ghty observati ons:

29. How do we check the abuse of police power?

Transparency of action and accountability perhaps are two
possi bl e saf equards which this Court rnust insist upon
Attention is also required to be paid to properly devel op work
culture, training and orientation of the police force consistent
wi th basi c human val ues. Traini ng net hodol ogy of the police
needs restructuring. The force needs to be infused with basic
human val ues and nmade sensitive to the constitutiona

ethos. Efforts must be made to change the attitude and
approach of the police personnel handling investigations so
that they do not sacrifice basic human val ues during
interrogation and do not resort to questionable forns of
interrogation. Wth a viewto bring in transparency, the
presence of the counsel of the arrestee at some point of tine
during the interrogation may deter the police from using
third-degree nmethods during interrogation

9. The observations made by this Court in Om Prakash2 (para

42, page 95 of the Report) are worth noticing:

42. It is not the duty of the police officers to kill the accused
nmerely because he is a dreaded criminal. Undoubtedly, the
police have to arrest the accused and put themup for trial
This Court has repeatedly adnoni shed trigger-happy police
personnel, who |liquidate crimnals and project the incident as
an encounter. Such killings nmust be deprecated. They are

not recognised as legal by our crimnal justice adnministration
system They anpbunt to State-sponsored terrorism But, one
cannot be oblivious of the fact that there are cases where

the police, who are performng their duty, are attacked and
killed. There is a rise in such incidents and judicial notice
nmust be taken of this fact. In such circunstances, while the
police have to do their legal duty of arresting the crimnals,
they have also to protect thenselves. The requirenent of
sanction to prosecute affords protection to the policenen,

who are sonetines required to take drastic action against



Om Prakash and Os. v. State of Jharkhand through the Secretary, Departnment of Home, Ranchi-1

and
Anr.; [(2012) 12 SCC 72]
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crimnals to protect life and property of the people and to

protect thensel ves agai nst attack. Unl ess uni npeachabl e

evidence is on record to establish that their action is

i ndefensible, mala fide and vindictive, they cannot be

subj ected to prosecution. Sanction nust be a precondition to

their prosecution. It affords necessary protection to such

pol i ce personnel. The plea regarding sanction can be raised

at the inception.
10. The statistics of the National Crime Records Bureau, 2013 are
worth noticing. Table 14.2 under the title "Persons Killed O Injured in
Police Firing During 2013 (Event-Wse)" shows that there were 684
occasions of police firing classified as "Riot Control", "Anti-Dacoity
Operations", "Against Extrem sts and Terrorists" and "Against Others" in
2013 and, in these police firings, 103 civilians were killed and 213 were

injured and, as regards policenen, 47 were killed and 1158 were injured.

10.1 Tabl e 15.1 gives details of police personnel killed across the
country in 2013 in terrorist/extrem sts operations, dacoity operations or

other raids by riotous nobs and by other crimnals.

10. 2 Tabl e 16.1 catal ogues the conpl ai nts/ cases regi stered agai nst
police personnel during 2013. During the year 2013, 51120 conplaints
were received, of which 26640 were decl ared fal se or unsubstantiated. O

the rest, 14928 were dealt departnmentally. O this, 3896 were reported for

regul ar depart nent al action whil e 799 wer e sent up for
trial s/ charge-sheeted. In the conpleted trials, 53 were convicted. In
8

departnental proceedings, 544 were disnissed fromservice and 3980 had

been awarded maj or puni shnent.

10. 3 I nci dence of human rights violations by police during 2013 is
indicated in Table 16.2. This Table lists only two fake encounters (both

from Assam). The figure raises doubts about its correctness.

11. In sone of the countries when a police firearns officer is

involved in a shooting, there are strict guidelines and procedures in place



to ensure that what has happened is thoroughly investigated. In India,
unfortunately, such structured guidelines and procedures are not in place

where police is involved in shooting and death of the subject occurs in

such shooting. We are of the opinion that it is the constitutional duty of this
Court to put in place certain guidelines adherence to which would help in
bringing to justice the perpetrators of the crinme who take law in their own

hands.

12. M. Prashant Bhushan, | earned counsel for PUCL has

suggested the follow ng guidelines:

Whenever the police are in receipt of any intelligence or tip

of f regarding crimnal novenents or activities pertaining to

the conmi ssion of grave crininal offences, it shall be

entered into a case diary. If the receiving authority is the
police officer of a particular police station, the relevant entry
must be made in the general diary and if the receiving

authority is a police officer of higher rank, the relevant entry
nmust be nmade in a separate diary kept and provided therefor
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and then be pursued further in accordance with the
procedural |aw

A dedi cated investigative team/ separate cadre of police be
formed/ est abl i shed which shall be attached to the

NHRC/ SHRC to investigate encounters and other matters of

whi ch NHRC/ SHRC is seized. Till the time such dedicated

teanml police cadre is established, it is nmandatory that the
matters relating to encounter deaths/injuries are handed

over for investigation to an i ndependent investigating agency
such as CBI/SHRC. NHRC/ SHRC shall direct as to who will
conduct the investigation.

Whenever a police party is involved in an encounter it shal
i Mmedi ately informthe NHRC/ SHRC and the | ocal police
station of the encounter and shall seal off the prenises to
avoi d any contamination till such investigative team of the
NHRC/ SHRC arrives subject to conpliance with the other

gui delines regarding the preservation of fingerprints etc.

When a Police Oficer receives any infornmation, either orally
or inwiting, in furtherance of section 154 of the Cr.P.C.
regarding death or injuries caused in the course of an
encounter operation between the Police party and ot hers, he
shall enter the information in the Cine Register or any other
appropriate register of that particular police station and shal
i medi ately send the Report (First Information Report) to the
court without any further delay through a proper channel

The copies of the said report shall also be sent to the higher
officials including the DG of the concerned State and

NHRC/ SHRC. The DGP must al so send his report with

regard to such encounter death to NHRC. The DGP shal

take disciplinary action against the officer-in-charge of the
police station if he/she fails to send the report regarding the
encounter death to NHRC and DGP. A report, as enjoi ned

under section 157(1) of the Crimnal Procedure Code, shal

al so be foll owed necessarily by the concerned police station



The i ndependent investigating teamshall take such steps by
deputing the man or men to get the scene of crinme guarded

so as to avoid or obliterate or disfigure the existing physical
features of the scene of occurrence or the operation

encounter. This guarding of the scene of occurrence shal
continue till the inspection of occurrence takes place by the
af oresai d i ndependent investigating team and preparation of
spot panchnama and the recovery panchnana.
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The police officer involved in the encounter operation and
t he i ndependent investigating team shall nmake all necessary
efforts and arrangenents imediately after the said crimna
was brought down to the ground and incapacitated to
preserve finger prints of the crimnals or the dreaded
gangster, and those on the weapons handl ed during the
course of the encounter. The said fingerprints, properly taken
and preserved, must be sent to the Chenical Analyzer for
conparison of the fingerprints of the dead body to be taken

The materials which are found on the scene of occurrence or
t he operation encounter and such of the materials including
the bl ood stained earth and bl ood stained materials and the
sampl e earth and ot her noveabl e physical features, shal

al so be recovered by the independent investigating team
under the cover of recovery panchnama attested by

i ndependent wi t nesses.

To fix the exact date and actual place of occurrence in which
operation encounter has taken place, a rough sketch

regardi ng the topography of the existing physical features of
the said place shall be drawn by the aforesaid i ndependent
investigating teameither by thenselves or by the help of the
staff of the Survey Departnent when the spot panchnanma is

pr epar ed.

The i nquest exam nation shall be conducted by aforesaid

i ndependent investigating teamon the spot itself w thout any
del ay and statenments of the inquest w tnesses are to be
recorded under section 161 of the Code of Crinina

Procedure and the inquest Panchnama shall be sent al ong

with the above case record prepared along with the First
Informati on Report w thout any del ay whatsoever to the

Court.

A Magi sterial Inquiry nmust invariably be held in all cases of
death which occur in the course of police action. The next of
kin of the deceased nust invariably be associated in such
inquiry.

In every case when a conplaint is nade against the police

al l eging comi ssion of a crinmnal act on their part, which
makes out a cogni zabl e case of cul pable homcide, an FIRto
this effect nmust be registered under appropriate sections of
the 1.P.C. Such case shall also be investigated by the

af oresai d i nvestigating team
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Pronpt prosecution and disciplinary action nust be initiated
agai nst all delinquent officers found guilty in the nmagisteria
enquiry/the said investigation. Prosecution of such
deli nquent officers shall be conducted by the investigating
agency. Such delinquent officers nust be placed under
suspensi on.



Question of granting of conpensation to the dependents of

the deceased woul d depend upon the facts and

circunstances of each case and it shall be determ ned by

NHRC. However, in every case of a person being killed by

the police party in the course of an encounter, the
compensation granted nust necessarily be at |east the sane

as that granted to the dependants of a police officer killed by
terrorists in the course of duty by the Government.

No out-of-turn pronotion, cash award or gallantry reward
shal | be bestowed on the concerned officers pursuant to
their role in an encounter as this may be an incentive for
officers to conduct encounters.

A six nonthly statenent of all cases of deaths in police
action in the State shall be sent by the Director General of
Police to the Conmission, so as to reach its office by the 15 th
day of January and July respectively. The statenment nay be
sent in the following format along with post-nortemreports
and inquest reports, wherever available and also the inquiry
reports: -

1.
2
3.

Nook

Date and place of occurrence.
Police Station, District.

G rcunst ances | eadi ng to deat hs:
i. Self defence in encounter

In the course of dispersal of unlawful assenbly
In the course of affecting arrest.

Brief facts of the incident

Crimnal Case No.

I nvesti gati ng Agency

Fi ndi ngs of the magisterial Inquiry/enquiry by Senior
Oficers:

a. disclosing in particular nanes and desi gnation of

police officials, if found responsible for the death;
and

b. whether use of force was justified and action taken

was | awf ul .
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In order to ascertain the identity of persons killed in Police
encounter, their photographs and other details should be
advertised on T.V., newspapers etc.

Wth respect to the post nortem conducted after an

encounter it is inperative that such a post mortemis, at the
| east, conducted in the District Level Government Hospital in
the presence of at least three qualified doctors of which one
must be a senior doctor. Al such post-nortens nust al so
necessarily be videotaped and copi es of such vi deot apes
preserved.

If the injured crimnals during the operation encounter are
found alive, not only that they should be provided nedica

aid i mediately but al so arrangenents and attenpts shall be
taken by the independent investigative teamto record their
statements under Section 164 of the Criminal Procedure

Code, either by a Magistrate, if possible and if not, by the
Medi cal O ficer concerned, duly attested by the hospital staff
mentioning the tine and factumthat while recordi ng such
statenents the injured were in a state of position that they
will be able to give statenents and the connected certificates
by the doctors appended thereto.

After the exam nation of further w tnesses and conpleting



the investigation inclusive of securing the accused or
accused persons, the independent investigative teamis
directed to send final report to the Court of Conpetent
jurisdiction as required under Section 173 of the Crimna
Procedure Code for further proceeding.

Either in sending the First Information Report or sending wth
the general diary entry referred in the guideline nos. 1 and 2
the concerned police / independent investigative team shal
avoid any iota of delay under any circunstances what soever

so al so rough sketch showi ng the topography of the scene

and the recovery of materials and the bl ood stained

materials with the sanple earth and the blood stained earth
with the other docunents viz, the spot panchnama, recovery
panchnama - all seens very vital docunents - the

respondents police are also directed to send themto the

Court of concerned jurisdiction wthout any del ay.

13. The revised guidelines/procedures to be followed in cases of

deat hs caused in police action franmed by NHRC read as under
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A When the police officer in change of a police station
receives information about death in an encounter with the
police, he shall enter that information in the appropriate/ reg-
i ster.

B. Where the police officers belonging to the sane police
station are nenbers of the encounter party, whose action
resulted in death, it is desirable that such cases are made
over for investigation to sonme other independent

i nvestigation agency, such as State CBCID.

C. Whenever a speC|f|C complaint is made agai nst the
police alleging comm ssion of a crimnal act on their part,
whi ch makes out a cogni zabl e case of cul pabl e honi ci de, an
FIRto this effect nmust be registered under appropriate
sections of the |I.P.C. Such case shall be investigated by
State CBCI D or any other specialized investigation agency.

D. A magi sterial enquiry must be held in all cases of
death which occurs in the course of police action, as
expeditiously as possible, preferably, within three nonths.
The rel atives of the deceased, eye wi tnesses having

i nformati on of the circunstances |eading to encounter, police
station records etc. nust be exani ned while conducting such
enquiry.

E. Pronpt prosecution and disciplinary action nust be
initiated against all delinquent officers found guilty in the
magi sterial enquiry/police investigation

F. No out-of-turn pronotion or instant gallantry rewards
shal | be bestowed on the concerned officers soon after the
occurrence. It must be ensured at all costs that such rewards
are given/recomended only when the gallantry of the
concerned officer is established beyond doubt.

G (a) Al cases of deaths in police action in the states shal
be reported to the Comm ssion by the Senior Superintendent

of Police/ Superintendent of Police of the District within 48
hours of such death in the follow ng fornat:

1. Date and place of occurrence
2. Police station, district
3. CGircunstances leading to death :



(i) Sel f-defence in encounter
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(ii) In course of dispersal of unlawful assenbly
(rii) In the course of effecting arrest
(iv) Any ot her circunstances

4. Brief facts of the incident
5. Crimnal case No.
6. lnvestigating agency
(b) A second report nust be sent in all cases of death in
police action in the state by the Sr. Superintendent of
Pol i ce/ Superintendent of Police to the comission within
three nonths providing follow ng information:
1. Post nortemreport
2. Inquest report
3. Findings of the magisterial enquiry/enquiry by
seni or officers disclosing:
(i) Names and designation of police official, if found
responsi ble for the death:
(ii) Whether use of force was justified and action
taken was | awf ul
(iii) Result of the forensic exam nation of 'handwash’
of the deceased to ascertain the presence of residue
of gun powder to justify exercise of right of self
def ence; and
(iv) Report of the Ballistic Expert on exam nation of
the weapons all eged to have been used by the
deceased and hi s conpani ons.
14. Union of Indiainits counter affidavit has given its comments to
the guidelines framed by the H gh Court and so also to the guidelines
suggested by | earned counsel for PUCL. Union of India has expressed its
reservation on certain guidelines on diverse counts including the practica
difficulties in their inplenentation. As regards States and Union Territories,
their views are not uniformon the guidelines franmed by the High Court and
al so the guidelines suggested by PUCL. In respect of some of the
gui delines, sone States and Union Territories have toed the |line of Union
15
of India in not accepting the sane on the ground of practical difficulties in
their inplenentation. Few States have highlighted the procedure that is
bei ng foll owed by them when any death or encounter takes place. As
regards investigation in such cases, sone of the States have highlighted
that the investigation of such cases cannot be done by officers / enpl oyees
of the sane police station and it is ensured that investigation of such cases
i s done by sonme higher officer. On the other hand, few States / Union

Territories have stated that initial investigation may be conducted by the



| ocal police because |ocal police is acquainted with the nodus operandi of

local crimnals and crine.

15. Bef ore we proceed further, we put on record our appreciation
for the efforts of |earned amicus curiae in collating the guidelines framed
by the H gh Court, guidelines suggested by PUCL and gui del i nes issued by
NHRC and their acceptability or otherwise by the Union / States / Union

Territories and his own conmrents.

16. Article 21 of the Constitution provides "no person shall be
deprived of his life or personal liberty except according to procedure
established by law'. This Court has stated tine and again that Article 21
confers sacred and cherished right under the Constitution which cannot be

vi ol ated, except according to procedure established by law. Article 21
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guar antees personal liberty to every single person in the country which

includes the right to live with human dignity.

17. In line with the guarantee provided by Article 21 and ot her
provisions in the Constitution of India, a nunber of statutory provisions

al so seek to protect personal l|iberty, dignity and basic hunman rights. In
spite of Constitutional and statutory provisions ained at safeguarding the
personal liberty and life of a citizen, the cases of death in police
encounters continue to occur. This Court has been confronted with

encounter cases fromtime to time. In Chaitanya Kal bagh3, this Court was
concerned with a wit petition filed under Article 32 of the Constitution
wherein the inpartial investigation was sought for the alleged killing of 299
persons in the police encounters. The Court observed that in the facts and

ci rcunst ances presented before it, there was an inperative need of

ensuring that the guardians of |law and order do in fact observe the code of

di sci pline expected of themand that they function strictly as the protectors

of innocent citizens.

18. In RS. Sodhi4, a wit petition was brought to this Court under

Article 32 of the Constitution relating to an incident in which 10 persons



were reported to have been killed in what were described as "encounters”
between the Punjab mlitants and the | ocal police. The Court observed,
3

Chai tanya Kal bagh and Ors. v. State of U P. and Os.; [(1989) 2 SCC 314]

4
R S. Sodhi, Advocate v. State of U P. and Os.; [ 1994 Supp (1) SCC 143]
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"Whet her the loss of lives was on account of a genuine or a fake encounter
is a mtter which has to be inquired into and investigated closely". The
Court entrusted the investigation to the Central Bureau of Investigation (for

short, "the CBI") to ensure that the investigation did not lack credibility.

19. In Satyavir Singh Rathi5, the matter before this Court arose
fromthe First Information Report (for short, "FIR') registered against police
personnel involved in a shoot-out for an of fence puni shabl e under Sections
302/ 34 of the Indian Penal Code (for short, "IPC'). In the conplaint, it was
all eged that the police officials had surrounded the car and had fired

i ndi scrimnately and wi thout cause at the occupants, killing the two and
causing grievous injuries to the third. This Court concurred with the Hi gh
Court and the trial Court on the conviction under Section 302 |IPC and

rejected the defence set up by the accused persons relying on Exception 3

in Section 300 IPC as it was found to be not in good faith or due discharge

of their duty.

20. In Prakash Kadanb, the allegation was that the accused
persons decided to elimnate the deceased in a false police encounter. The
Court noted that this was a very serious case wherein prina facie sone
police officers and staff were engaged by some private persons to kill their
5
Satyavir Singh Rathi, Assistant Comm ssioner of Police and Ors. v. State through Central Bur
Fﬁeegzigation; [(2011) 6 SCC 1]

6
Prakash Kadam and Ors. v. Ranprasad Vi shwanath Gupta and Anr.; [(2011) 6 SCC 189]
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opponent and the police officers and the staff acted as contract killers for

them The Court warned policenen that they woul d not be excused for
conmmitting nmurder in the name of "encounter" on the pretext that they

were carrying out the orders of their superior officers or politicians. The



Court said that the "encounter” philosophy is a crimnal philosophy.

21. In On Prakash2, the allegation against the accused persons
was that the conplainant’s son was killed by themin a fake police

encounter. The Court, however, held that the encounter was a genui ne one

t hough NHRC gui del i ne for photography of the autopsy was not conplied

Wi th.

22. A two-Judge Bench of this Court in B.G Verghese7 dealt with
two wit petitions. In Wit Petition (Crinminal) No.31/2007, it was stated that
during the years 2003-2006, 21 police encounter killings took place in the
State of Gujarat. It was alleged that the so-called police encounters were
fake and the persons were killed by the police officials in cold blood. In the
wit petition a prayer was made for ordering an inquiry into all the cases of
police encounters, which, according to the petitioner, were fake in order to
establish the rule of law and to bring out the truth in each case. In the
other Wit Petition (Crinminal) No. 83/2007, the allegation related to the
killing of one person in a police encounter. It was alleged that this too was
7

B. G Verghese v. Union of India and Ors.; [(2013) 11 SCC 525]
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an instance of fake encounter in which the victimwas killed by the officers
of the crine branch of police in cold blood and in a preneditated nanner.
The prayer was nmade in the wit petition to order an independent
investigation by a special investigation teaminto all the fake encounters.
During the pendency of the matter before this Court, the State of Gujarat
had constituted a Monitoring Authority and Special Task Force for
i nvestigation of police encounters. Since the fornmer Judge of this Court
was appoi nted as Chairman of the Mnitoring Authority, the Court
requested the Chairman of the Mnitoring Authority to look into all the
cases of alleged fake encounters as enunerated in the two wit petitions
and to have themthoroughly investigated so that full and conplete truth

comes to light in each case

23. In Rohtash Kunmar8, again a two-Judge Bench of this Court
was confronted with killing of a person in an encounter by the police

officials. Having found that the death took place in the fake police



encounter, the Court directed an independent investigating agency to

conduct the investigation so that guilty could be brought to justice.

24. The above cases have been referred only by way of

illustration to show that killings in police encounters require independent

8
Roht ash Kumar v. State of Haryana through the Home Secretary, Governnment of Haryana, Givi
Secretariat, Chandigarh and Os.; [(2013) 14 SCC 290]
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i nvestigation. The killings in police encounters affect the credibility of the

rule of law and the administration of the crimnal justice system

25. We are not oblivious of the fact that police in India has to
performa difficult and delicate task, particularly, when many hardcore
crimnals, like, extrem sts, terrorists, drug peddlers, smugglers who have
organi zed gangs, have taken strong roots in the society but then such
crimnals must be dealt with by the police in an efficient and effective
manner so as to bring themto justice by following rule of law. W are of the
view that it would be useful and effective to structure appropriate
guidelines to restore faith of the people in police force. In a society
governed by rule of law, it is inperative that extra-judicial killings are

properly and independently investigated so that justice may be done.

26. Learned ami cus curiae submts that when a police encounter
occurs, it is inportant that a conplaint is registered; the evidence is
preserved; independent and fair investigation takes place; victins are

i nformed and i nquest is conducted.
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27. Sections 174, 175 and 176 of the Code of Crimna

Procedure, 1973 (for short "Code") provide for Magisterial inquiries into
cases of unnatural death. It is apposite to mention that a systemfor
i nvestigating the cause of death in cases of unusual or suspicious
circunstances is in place in nost countries. The system centers around
Section 174. Police to inquire and report on suicide, etc. - (1) Wen the officer in charge

of a police
station or sonme other police officer specially enpowered by the State Government in that beha



f receives
i nformati on that a person has commtted suicide, or has been killed by another or by an ani nal
or by
machi nery or by an accident, or has died under circunstances raising a reasonable suspicion th
at sone
other person has committed an offence, he shall imediately give intinmation thereof to the nea
rest
Executive Magistrate enpowered to hold inquests, and, unless otherwi se directed by any rule pr
escri bed by
the State Governnent, or by any general or special order of the District or Sub- divisional M
gi strate, shal
proceed to the place where the body of such deceased person is, and there, in the presence of
two or nore
respectabl e i nhabitants of the nei ghbourhood shall nmake an investigation, and draw up a report
of the
apparent cause of death, describing such wounds, fractures, bruises, and other marks of injury
as may be
found on the body, and stating in what manner, or by what weapon or instrunent (if any), such
mar ks
appear to have been inflicted.
(2) The report shall be signed by such police officer and other persons, or by so man
y of them as
concur therein, and shall be forthwith forwarded to the District Magistrate or the Sub-divisio
nal Magi strate.
(3) Wen-
(i) the case involves suicide by a woman wi thin seven years of her narriage; or
(ii) the case relates to the death of a woman within seven years of her nmarriage in a
ny
circunstances raising a reasonabl e suspicion that sone other person committed an offence in
relation to
such woman; or
(iii) the case relates to the death of a woman within seven years of her marriage and
any rel ative of
the wonan has nade a request in this behalf; or
(iv) there is any doubt regarding the cause of death; or
(v) the police officer for any other reason considers it expedient so to do, he shal
, Subject to such
rules as the State Governnent may prescribe in this behalf, forward the body, with a viewt
o its being
exam ned, to the nearest Civil Surgeon, or other qualified nmedical nman appointed in this be
hal f by the
State CGovernnent, if the state of the weather and the distance adnit of its being so forwar
ded wi t hout
ri sk of such putrefaction on the road as would render such exani nation usel ess.
(4) The followi ng Magistrates are enpowered to hold inquests, nanely, any District M
gistrate or
Sub- di vi si onal Magi strate and any ot her Executive Magistrate specially enpowered in this beha
f by the
State CGovernnment or the District Magistrate.

Section 175. Power to summon persons. - (1) A police officer proceeding under section 174, m
ay, by
order in witing, sunmmon two or nore persons as aforesaid for the purpose of the said investig
ation, and
any ot her person who appears to be acquainted with the facts of the case and every person so s
umoned
shall be bound to attend and to answer truly all questions other than questions the answers to
whi ch have a
tendency to expose himto a criminal charge or to a penalty or forfeiture.

(2) If the facts do not disclose a cognizable offence to which section 170 appli es,

such persons
shall not be required by the police officer to attend a Magistrate’s Court.

Section 176. Inquiry by Magistrate into cause of death. - (1) when the case is of the nature
referred to in
clause (i) or clause (ii) of sub-section (3) of section 174, the nearest Magistrate enpowered
to hold inquests
shall, and in any other case nmentioned in sub- section (1) of section 174, any Magistrate so e
nmpower ed



may hold an inquiry into the cause of death either instead of, or in addition to, the investig
ation held by the
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the policy to have reassurance that unexpl ai ned deaths do not renain

unexpl ai ned and that the perpetrator is tried by a conpetent court

establ i shed by | aw

28. Uni versal Decl aration of Human Ri ghts (UDHR) has franed
certain general principles on the effective prevention and investigation of

extra-legal, arbitrary and summary executions . The principles so franed

police officer; and if he does so, he shall have all the powers in conducting it which he woul
d have in
hol ding an inquiry into an of fence.
(1A) Were, -
(a) any person dies or disappears, or
(b) rape is alleged to have been comitted on any wonan,
whil e such person or wormman is in the custody of the police or in any other custody a
ut hori zed by
the Magistrate or the Court, under this Code in addition to the inquiry or investigation held
by the police, an
inquiry shall be held by the Judicial Mgistrate or the Metropolitan Magistrate, as the case m
ay be, within
whose local jurisdiction the offence has been committed.
(2) The Magistrate holding such an inquiry shall record the evidence taken by himin
connecti on
therewith in any manner hereinafter prescribed according to the circunstances of the case.
(3) Whenever such Magistrate considers it expedient to nmake an examination of the de
ad body of
any person who has been already interred, in order to discover the cause of his death, the Mg
istrate may
cause the body to be disinterred and exam ned.
(4) Where an inquiry is to be held under this section, the Mgistrate shall, whereve
r practicabl e,
informthe relatives of the deceased whose nanmes and addresses are known, and shall allow them
to remain
present at the inquiry.
(5) The Judicial Mgistrate or the Metropolitan Magi strate or Executive Magistrate o
r police
of ficer holding an inquiry or investigation, as the case nmay be, under sub-section (1A) shall
wi t hin
twenty-four hours of the death of a person, forward the body with a viewto its being exam ned
to the
nearest Civil Surgeon or other qualified nedical nan appointed in this behalf by the State Gov
ernment ,
unless it is not possible to do so for reasons to be recorded in witing.
Expl anation.- In this section, the expression "relative" means parents, children, br
others, sisters
and spouse.

1. Requiring states to provide the investigative authority with sufficient pow
er to conpel
any relevant parties including the official inplicated to testify (Provision 10).

2. bligating states to provide for an independent inquiry into alleged police
m sconduct
t hrough an appoi nted commi ssi on when exi sting procedures are inadequate or when there
are
al | egati ons of such inadequaci es. The conmi ssion nmenbers mnmust be i ndependent of indiv
i dual s

inmplicated in the incident (Provision 11).
3. Requiring that those conducting autopsies nust be able to function independ



ently and

inmpartially (Provision 14).

4. Requiring states to protect those who witness or allege police m sconduct a
nd obligating

states to renove the inplicated officers fromany involvenent in the investigation (P
rovision 15).

5. Affording the victinis fanmily and | egal representative the right to request
that an

i ndependent qualified representative be present during the autopsy of the victinms bo
dy (Provision

16).
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by the UDHR are intended to guarantee independence whil e investigating
police killings and help in preventing potential for abuse, corruption

i neffectiveness and neglect in investigation

29. The United Nations Code of Conduct for Law Enforcenent

O ficers (which includes all officers of the |l aw, who exercise police powers)
| ays down that in the performance of duties, Law Enforcement O ficers

shal | respect and protect human dignity and naintain and uphol d human

rights of all persons. Basic hunan rights standards for good conduct by

Law Enforcement O ficers by Amesty International, inter alia, suggest, (1)
Do not use force except when strictly necessary and to the m ni num

extent required under the circunstances and (2) Do not carry out, order or
cover up extra-judicial executions or "di sappearances” and refuse to obey

any order to do so

30. M nnesota Protocol (Mdel protocol for a legal investigation of
extra-legal, arbitrary and summary executions) establishes a long |ine of
requi site steps. The Protocol sets the principles and nedico | ega
standards for the investigation and prevention of extra legal, arbitrary and
summary executions. The Protocol provides for in-depth guidance in a

6. Calling for the pronpt submission of a witten report on the investigation spe
cifically

detailing the nethods utilized as well as the findings of fact and law resulting fromth
e inquiry. It

further requires that such reports be released to the public (Provision 17).

7. Recogni zi ng that those undertaking these investigations nust "have at their d
sposal all

t he necessary budgetary and technical resources for effective investigation" into police

killings.
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general way on the subjects (1) purpose of an inquiry (2) procedure for an

inquiry (3) processing of the crine scene (4) processing of the evidence (5)



avenues to investigation (6) personal testinobny etc. In Section C of the

M nnesota Protocol, a long list of requisite steps is suggested, sone of

whi ch bei ng:

1. the area in which evidence is | ocated should be closed off
to the public;

2. phot ographs of the scene and physical evidence |ocated at
the scene should be taken in a pronpt nmanner;

3. i nvestigators should pronptly record the condition of the
body;

4, weapons such as guns, projectiles, bullets and cartridge
cases shoul d be taken and preserved;

5. tests for gunshot residue and trace netal detection should
be perfornmed on the victins’ bodies and the police officers
i nvol ved;

6. fingerprints of relevant persons shoul d be preserved;

7. i nformati on shoul d be obtained fromw tnesses;

8. all persons at the scene should be identified;

9. a report detailing the work of the investigators during their

on-site visit should be kept and | ater disclosed;

10. evidence should be properly collected, handl ed, packaged,
| abel ed, and pl aced in saf ekeeping to prevent
contam nation and | oss of evidence.
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31. In Iight of the above discussion and having regard to the

directions issued by the Bonbay Hi gh Court, guidelines issued by NHRC
suggestions of the appellant - PUCL, anicus curiae and the affidavits filed

by the Union of India, State Governments and the Union Territories, we

think it appropriate to issue the followi ng requirenents to be followed in the
matters of investigating police encounters in the cases of death as the

standard procedure for thorough, effective and i ndependent investigation

(1) Whenever the police is in receipt of any intelligence or tip-off
regarding crimnal novenents or activities pertaining to the

conmi ssion of grave crimnal offence, it shall be reduced into witing
in some form (preferably into case diary) or in sone electronic form

Such recording need not reveal details of the suspect or the |location



to which the party is headed. If such intelligence or tip-off

received by a higher authority, the sane may be noted in sone form

wi thout revealing details of the suspect or the | ocation.

(2) If pursuant to the tip-off or receipt of any intelligence,
above, encounter takes place and firearmis used by the police party

and as a result of that, death occurs, an FIRto that effect shal
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regi stered and the same shall be forwarded to the court under

Section 157 of the Code without any delay. Wile forwarding the
report under Section 157 of the Code, the procedure prescribed

under Section 158 of the Code shall be foll owed.

(3) An independent investigation into the incident/encounter shal
be conducted by the CID or police team of another police station
under the supervision of a senior officer (at |east a | evel above the
head of the police party engaged in the encounter). The team

conducting inquiry/investigation shall, at a mninmum seek

(a) To identify the victim col our photographs of the victim

shoul d be taken

(b) To recover and preserve evidentiary material, including
bl ood-stai ned earth, hair, fibers and threads, etc., related to the

deat h;

(c) To identify scene witnesses with conpl ete nanes,
addresses and tel ephone nunbers and obtain their statenents
(including the statenents of police personnel involved) concerning

t he death;

(d) To determ ne the cause, nmanner, location (including
preparati on of rough sketch of topography of the scene and, if
27
possi bl e, photo/video of the scene and any physical evidence) and
time of death as well as any pattern or practice that may have

brought about the death;

is



(e) It nmust be ensured that intact fingerprints of deceased
are sent for chemical analysis. Any ot her fingerprints should be

| ocated, developed, lifted and sent for chemical analysis;

(f) Post -nortem nust be conducted by two doctors in the
District Hospital, one of them as far as possible, should be
I n-charge/ Head of the District Hospital. Post -nortem shal | be

vi deo- graphed and preserved;

(9) Any evi dence of weapons, such as guns, projectiles,
bullets and cartridge cases, should be taken and preserved.
Wher ever applicable, tests for gunshot residue and trace netal

detection shoul d be perforned.

(h) The cause of death should be found out, whether it was

natural death, accidental death, suicide or homnicide

(4) A Magi sterial inquiry under Section 176 of the Code nust
invariably be held in all cases of death which occur in the course of
police firing and a report thereof nust be sent to Judicial Mgistrate
havi ng jurisdiction under Section 190 of the Code.
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(5) The invol venent of NHRC is not necessary unless there is
serious doubt about independent and inpartial investigation
However, the information of the incident without any delay nust be
sent to NHRC or the State Human Ri ghts Commi ssion, as the case

may be.

(6) The injured crimnal/victimshould be provided nedical aid and
hi s/ her statement recorded by the Magistrate or Medical Oficer with

certificate of fitness.

(7) It should be ensured that there is no delay in sending FIR

diary entries, panchnanmas, sketch, etc., to the concerned Court.

(8) After full investigation into the incident, the report should be

sent to the conpetent court under Section 173 of the Code. The trial



pursuant to the chargesheet subnitted by the Investigating Oficer

must be concl uded expeditiously.

(9) In the event of death, the next of kin of the alleged

crimnal/victimnust be informed at the earliest.

(10) Six nmonthly statenments of all cases where deaths have

occurred in police firing nmust be sent to NHRC by DGPs. It nust be

ensured that the six nonthly statenments reach to NHRC by 15 th day

of January and July, respectively. The statements nmay be sent in the
29

following format along with post nmortem inquest and, wherever

avail able, the inquiry reports:

(i) Dat e and pl ace of occurrence.
(i) Police Station, District.
(i) Circunstances | eading to deat hs:

(a) Self defence in encounter

(b) I'n the course of di sper sal of unl awf ul

assenbl y.

(c) In the course of affecting arrest.

(iv) Brief facts of the incident.

(v) Crimnal Case No.

(vi) I nvestigating Agency.

(vii) Fi ndi ngs of the Magisterial Inquiry/lnquiry by

Senior Oficers:

(a) discl osing, in particul ar, nanes and

designation of police officials, if found responsible

for the death; and

(b) whether use of force was justified and action

taken was | awf ul
(12) If on the conclusion of investigation the material s/evidence
havi ng conme on record show that death had occurred by use of
firearmanounting to offence under the I PC, disciplinary action

agai nst such officer nust be pronptly initiated and he be placed

under suspensi on

30
(12) As regards conpensation to be granted to the dependants of



the victimwho suffered death in a police encounter, the schene

provi ded under Section 357-A of the Code nust be appli ed.

(13) The police officer(s) concerned nmust surrender his/her
weapons for forensic and ballistic analysis, including any ot her
material, as required by the investigating team subject to the rights

under Article 20 of the Constitution

(14) An intimation about the incident nust also be sent to the
police officer’s famly and should the fanm |y need services of a

| awyer / counselling, same nust be offered.

(15) No out-of-turn pronotion or instant gallantry rewards shall be
best owed on the concerned officers soon after the occurrence. It

nmust be ensur ed at al | costs t hat such rewar ds are
gi ven/ recommended only when the gallantry of the concerned

officers is established beyond doubt.

(16) If the famly of the victimfinds that the above procedure has
not been followed or there exists a pattern of abuse or |ack of

i ndependent investigation or inpartiality by any of the functionaries
as above nentioned, it nmay nake a conplaint to the Sessions

Judge having territorial jurisdiction over the place of incident. Upon
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such conpl ai nt bei ng nmade, the concerned Sessi ons Judge shal

|l ook into the nmerits of the conplaint and address the grievances

rai sed therein.

32. The above guidelines will also be applicable to grievous injury

cases in police encounter, as far as possible.

33. Accordingly, we direct that the above requirenents / norns
must be strictly observed in all cases of death and grievous injury in police
encounters by treating themas | aw decl ared under Article 141 of the

Constitution of India.



(R M Lodha)

NEW DELHI ;
SEPTEMBER 23, 2014. (Rohi nton Fali Nariman)
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Hon’ bl e the Chief Justice pronounced the order of

the Bench conprising His Lordship and Hon ble M.

Rohi nton Fali Nari man.

On 083. 09. 2014,

Justice

the argunents were heard on the

question of the procedure to be followed in investigating



pol i ce encounters.
The above question is answered in terns of the
reportabl e signed order
(Neetu Khaj uri a) (Renu Di wan)
Sr.P. A Court Master

(Signed reportable order is placed on the file.)
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