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ANIL R DAVE, J

1. Leave granted.

2. Looking at the facts of the case and in view of
the fact that pleadings are conplete, the | earned counse
appearing for the parties have desired that the appeal be
finally heard today. In the circunstances, the appeal is

finally heard.

3. Bei ng aggri eved by the Judgnment delivered by the
H gh Court of Utrakhand at Nainital dated 29 th July, 2009

in Speci al Appeal No. 130 of 2009, t he appel I ants have
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4, The facts, which are not in dispute, are that
t he appel I ant s wer e wor ki ng as Assi st ant Teachers in

Tribal Primary Schools, nmanaged by Bhotia Tribal Service
Soci ety, whi ch are recogni zed school s by t he State of

Uttrakhand. Certain conplaints had been recei ved agai nst



t hem with regard to their wor k and t herefore, after
serving show- cause notices upon t he appel I ant s, their
services had been term nated by orders dated 25th June,

1998.

5. The appel |l ants had chall enged the validity of
the action taken against themby filing wit petitions in
t he Al | ahabad Hi gh Court, whi ch had been subsequent |y
transferred to the High Court of Utrakhand at Nainital
upon bifurcation of the erstwhile State of Uttar Pradesh
After hearing the concerned parties, the H gh Court had
di sposed of the said wit petitions vide order dated 18 th
August , 2006, wher eby t he Secretary, Sangj Kal yan

Governnment of Uttrakhand was directed to | ook into the

matter and pass an appropriate order. I n pursuance of the
sai d or der, t he Secretary, Sangj Kal yan, Gover nnent of
Ut t rakhand, had consi der ed t he matt er with regard to

term nation of services of the appellants and had cone to
a conclusion that the Governnment had no role to play in
the matter as the appellants were enpl oyees of a Society,
whi ch was a sel f-financed society.
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6. I n pursuance of the aforestated order passed by

the Secretary, Samaj Kal yan, Government of Utrakhand, the
appel I ants had again appr oached t he Hi gh Court of
Uttrakhand at Nainital by filing Wit Petition No.452 of

2009 (SS), wherein they had chall enged the orders whereby

their services had been term nated. The said petition had
been di sni ssed and t herefore, the appellants had filed
Speci al Appeal No. 130 of 2009 in the Hi gh Court. The said

appeal was partly allowed vide order dated 29th July, 2009,
whereby the matter had been remanded to the | earned Single
Judge for considering whether the appellants were entitled

to salary for the period prior to term nation of their

servi ces. The appellate Court, however, did not interfere

w th t he orders of term nation i.e. t he orders of



term nati on had been confirned.

7. In t he af ore-stated ci rcunst ances

appel I ants have appr oached this Court by filing

present appeal

8. The mai n ground which has been subnitted by the
| ear ned counsel appeari ng for t he appel I ant s
chall enging the validity of the inpugned judgnent is that
the ternination of services of the appellants is bad in
| aw because it is in violation of Rule 11 of the Utar
Pr adesh Recogni zed Basi ¢ School s (Recrui t nent
3
Conditions of Service of Teachers and ot her Conditions)

Rul es, 1975 (hereinafter referred to as "the Rules’).

9. It has been submitted that without taking prior
approval in witing of the Basic Shiksha Adhi kari, the
services of the appellants were terminated, which is in
violation of the provisions of the Rule 11 of the Rules.

It has been further submtted that the appellants were

wor ki ng in a recogni zed school and t her ef or e, t he
provi sions of the Rules were applicable to them and as
their services had been termi nated w thout prior approva
of the Basic Shiksha Adhikari, the orders of termnation
were bad in law and therefore, the appellants nust be
reinstated in service with back wages

10. The | ear ned counsel appeari ng for t he
respondent-institution has submitted that the appellants
had not been gi ven appoi nt nent after fol |l owi ng t he
procedure prescribed in Rule 9 of the Rules and at the
time of their appoi nt nent , appl i cations from ot her
deserving candi dat es wer e not invited and therefore

appoi ntment of the appellants was not |egal and therefore,

it was not necessary to follow the provisions of Rule 11

t he

t he

for

and



of t he Rul es. He has, t heref ore, subnitted t hat
orders term nating services of the appellants are just,

| egal and proper.
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11. Rule 11 of the Rules is reproduced herein bel ow

"11. Dismissal and renoval of teachers. - No
order dism ssing, renmoving or termnating the
services of a teacher or other enployee of a
recogni sed school shall be passed save with the
prior approval in witing of the Basic Shiksha
Adhi kari :

Provided that in case of recognised schools
est abl i shed and adm ni stered by mnority
referred to in clause (1) of Article 30 of the
Constitution, such an order shall not require
t he approval of the Basic Shi ksha Adhi kari but
shall be reported to hint
12. We have heard the | earned counsel appearing for

the parties and have al so gone through the rel evant record.

13. It is not in dispute that the appellants were
wor ki ng as Assi stant Teachers in recogni zed school s.
view of t he fact t hat t he appel I ant s wer e
recogni zed schools, according to Rule 11 of the Rules it
was necessary to obtain prior witten approval of the Basic
Shi ksha Adhi kari before term nating their services.
an admtted fact t hat no such prior approva
obtai ned before terninating services of the appellants and
therefore, there was a clear violation of the provisions of

Rule 11 of the Rul es.

14. It may be true t hat there

t he

wor ki ng in

It is

had been

m ght

irregularities in appoi nt ment of t he appel l ant's

Assi stant Teachers in the past but as they were working in

t he school s duly recogni zed under t he Rul es, in

opinion, it was obligatory on the part of the Managenent to

foll ow t he provi si ons of Rul e 11 of t he

Rul es

be

as

our

whi | e



term nating services of t he appel I ants by

puni shrent .

15. In the circunstances, we set aside the inpugned
j udgnent delivered by the H gh Court and direct that the
appel lants be reinstated in service within two nonths from
today and in view of the fact that their appointnents were

not in accordance with the Rules, they shall not be paid

back wages. If the appellants had not been paid their
sal ary for t he period prior to term nation
servi ces, it woul d be open to t he appel I ant s

appropriate action for recovery of salary for the said
peri od. It is not on record whether the appellants had not
been paid for the period prior to their termnation and

therefore, we do not pass any order with regard to paynent

of back wages. We also clarify that it would be open to

t he managenent to t ake appropriate di sciplinary
agai nst t he appel I ants in accordance with | aw
irregularities committed by t hem if t hey

appropri at e.
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16. The appeal is accordingly di sposed of as

all owed, but with no order as to costs.

................... J.
(ANIL R DAVE)

................... J.
(UDAY UMESH LALIT)
New Del hi ,
August 29, 2014.
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in SA No.130/ 2009 passed by the Hi gh Court O Uttarakhand At
Nai ni tal)

RAM BAHADUR PANDEY & ANR Petitioner(s)
VERSUS

STATE OF UTTARKHAND & ORS. Respondent ( s)
(Wth office report)

Date : 29/08/2014 This petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE ANIL R DAVE
HON BLE MR, JUSTI CE UDAY UMESH LALIT

Sanjiv Sen, Sr. Adv.
Al ok Tri pathi, Adv.
Raj eev Shar ma, Adv.

For Petitioner(s)

For Respondent (s) Aj ay Srivastava, Adv.

M i dul a Ray Bharadwaj, Adv.

5= 5=5%

UPON hearing the counsel the Court made the follow ng
ORDER

Leave granted.

The appeal is disposed of as allowed with no order as
to costs in terns of the signed non-reportabl e judgnent.

(Sarita Purohit) (Sneh Bal a Mehra)
Court Master Assi stant Regi strar

(Si gned Non-reportable judgrment is placed on the file)



