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JUDGVENT
V. S. SI RPURKAR, J.
1. This judgnent will dispose of Crimnal Appeal Nos. 716-717 of 2008,

Crimnal Appeal Nos. 119-122 of 2009, Crininal Appeal No. 833 of 2008 and



Criminal Appeal No. 1907 of 2009. Al'l these appeal s are agai nst the comon
j udgnent passed by the High Court, whereby the appeals filed by the appellants
herein came to be dismssed. Initially, as many as 10 accused persons cane to be
tried for the offences punishabl e under Sections 147, 148, 302, 302 read with
Section 34 as also read with Sections 109 and 149 of the Indian Penal Code ("IPC
for short hereinafter) and Section 27 of the Arns Act. The prosecution alleged that
on the fateful day, i.e. 5.7.1973, at about 7 a.m, the accused persons forned an
unl awful assenbly and committed the nurder of one Shanbhu Nath Singh and his

brot her Prabhu Nath Singh, both deceased persons, in pursuance of their common
object. The First Information Report (FIR) was | odged by one Baijnath Singh and it
was al |l eged therein that one Thakur Q ha (A-4), Patiram g ha (now dead), Akhilesh
g ha (A-5), Jitendra Singh (A-6), Raj Nath Singh (A7), Gorakh Nath Singh (A-3),
Keshav Singh (A-9), Bachcha Singh (A-8), Adalat Pandit (A-10), Thakur Singh (A1)
and Ram Pravesh Singh (A-2) went to his Mango orchard standing on Plot No. 4905,
situated in Mauza - Mohammadpur, P.S. Gorkha, Distt. Saran, which was situated at

a di stance of about three furlong fromvillage for forcibly plucking mango fruits.

2. It was further stated by Baijnath Singh that he alongwith his two sons
namel y Shanmbhu Nath Singh and Prabhu Nath Singh went to his orchard and

protested agai nst the act of the accused persons in plucking the mangoes. It was
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stated that Pati Ram g ha (the dead accused) ordered Thakur G ha (A-4) to attack
on those three persons, on which Thakur G ha (A-4) fired two shots aimng at
Shanmbhu Nat h Si ngh, who was injured due to fire and tried to run away towards his
house, but fell on the ground at sone distance in the nearby orchard of one Arjun
Singh. It was then contended that Gorakh Nath Singh (A-3) went after him and gave
spear bl ow on the back of Shambhu Nath Singh while Shanmbhu Nath Singh was still
lying on the ground. In the neantime, Thakur G ha (A-4) again fired two shots on the
el der son of Baijnath nanmely Prabhu Nath Singh, who also fell on the ground in the
orchard of Arjun Singh. After he fell down, Raj Nath Singh (A7), Bachcha Singh
(A-8) and Adal at Pandit (A-10) rushed to Prabhu Nath Singh and indiscrimnately
assaul ted hi m by means of spear and his body was dragged by Raj Nath Singh (A7)
and Ram Pravesh Singh (A-2). It was further stated in the FIR that on seeing this,
Bai j nath Singh asked hinself to be killed; however, Patiram g ha (dead accused)
said that it was useless to cause the death of an old person |like himand that he

shoul d better be left to flee. It was suggested that one Laxman Singh (PW8), Arjun



Si ngh, Bhrigunath Singh (PW7), Ram Prasad Singh (PW4) and others were

present on the spot and had seen the entire incident. There was a fierce ennity

bet ween the two sides though they were related to each other, on account of

owner shi p and possession of the said orchard and a civil dispute was pending in the

Court of 3rd Additional District Judge, Saran

3. The FIR was recorded by A S. I. Abdul Mlik of Garkha Police Station and
the investigation ensued. The Investigating Oficer arrested the dead accused
Patiram g ha, Thakur g ha (A-4), Jitendra Singh (A-6), Raj Nath Singh (A-7), Keshav
Singh (A-9), Bachcha Singh (A-8), Thakur Singh (A-1) and Ram Pravesh Singh (A-2)

fromthe house of Raj Nath Singh (A-7). The Investigating Oficer effected the
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search of the house and recovered a double barrel gun kept on the cot under the
bed. Two spears were al so recovered during the investigation, the bl ades of which
were stained with blood. The seizures were effected and arrests were nmade. In the
nmeanti me, one Shantruhan Singh (PW15), the Oficer-in-charge, Garkha Police
Station reached the spot and took charge of the investigation fromA S.1. Abdul Malik.
He carried out the further investigation; effected Seizure Meno and Spot Panchnama
etc. and recorded the statement of the witnesses. On 21.9.1974, he made over the
charge of investigation to one S.D. Ghos, who nade over the investigation to one
Madhav Kant and it was Madhav Kant who subnitted the chargesheet against, in all,
11 accused persons (including the dead accused Patiram g ha). The accused
persons were conmitted to Sessions Court. The Sessions Court franmed the
charges. The accused having abjured the guilt, the trial proceeded and after the trial
was over, the accused persons cane to be convicted for the various offences i.e.

of f ences puni shabl e under Sections 147, 148, 302, 302 read with Section 34 as al so
read with Sections 109 and 149 I PC and Section 27 of the Arns Act. Patiram g ha
(the dead accused) was not convicted as he died during the trial itself. Qut of al
these accused persons, Thakur Singh (A-1) and Ram Pravesh Singh (A-2) were held
guilty by the Sessions Court for the offence punishabl e under Section 147 while the
remai ning 8 accused persons were held guilty under Section 148 | PC. Thakur g ha
(A-4) and Gorakh Nath Singh (A-3) were convicted for the substantive offence under
Section 302 IPC for committing the nurder of Shanmbhu Nath Singh while Thakur

g ha (A-4), Raj Nath Singh (A-7), Bachcha Singh (A-8) and Adalat Pandit (A-10)

were convicted for the of fence puni shabl e under Section 302 |IPC for causing the



deat h of Prabhu Nath Singh. The remaining 5 accused persons nanely Akhil esh

g ha (A-5), Jitendra Singh (A-6), Keshav Singh (A-9), Ram Pravesh Singh (A-2) and
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Thakur Singh (A-1) were booked under Section 302 read with Section 149 | PC
Separate appeals were filed by these accused persons before the H gh Court. Wile
the appeal s of the other accused persons were dism ssed, the appeal filed on behalf
of Bachcha Singh (A-8) was allowed, giving himthe benefit of the provisions of
Juvenil e Justice Act. The other appeals were disnissed and that is how 9 accused

persons have cone up before us in the present appeals.

4. It is significant to note that Gorakh Nath Singh (A-3) had raised a plea of
ali bi and exam ned as nmany as 11 defence w tnesses in support of that plea. That

pl ea was of course rejected by the Trial Court. There were sone defence witnesses
exani ned on behalf of Adalat Pandit (A-10) also, raising the plea of alibi even in his
case. But even that contention was rejected by the Trial Court. The other accused
persons had nerely nade a plea of denial and their defence was al so rejected. The

Hi gh Court has taken stock of evidence of all the witnesses in great details. In fact,
the evidence of practically each witness of the prosecution as well as the defence

was exam ned.

5. Shri Nagendra Rai, Learned Senior Counsel has appeared for the
appel I ants Thakur Singh (A-1), Ram Pravesh Singh (A-2), Akhilesh G ha (A-5),
Jitendra Singh (A-6) and Keshav Singh (A-9) in Cimnal Appeal Nos. 119-122 of
2009 and addressed on various aspects of the matter. Simlarly, Shri S.B. Sanyal
Lear ned Seni or Counsel has appeared for the appellant Gorakh Nath Singh (A-3) in
Criminal Appeal No. 833 of 2008 and addressed on various aspects, while Shri MP.
Jha, Shri Ram Ekbal Roy, Shri Harshvardhan Jha and Shri Bhattacharjee, Learned
Counsel (acted as Amicus Curiae) addressed on behal f of other appellants/accused

persons, nanely Thakur g ha (A-4), Raj Nath Singh (A-7) and Adal at Pandit (A-10).
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Ms. Kumud Lata Das and Shri Gopal Singh, Learned Counsel have appeared for the
State in all the cases and supported the conviction of the accused persons. W wll,

therefore, consider the natter as per the appeals.

6. Shri Nagendra Rai, |earned Senior Counsel, who represented the
appel l ants Thakur Singh (A-1), Ram Pravesh Singh (A-2), Akhilesh G ha (A-5),

Jitendra Singh (A-6) and Keshav Singh (A-9) in Cimnal Appeal Nos. 119-122 of



2009, addressed firstly on behalf of Thakur Singh (A-1), Akhilesh G ha (A-5) and
Keshav Singh (A-9). The | earned Senior Counsel was at pains to point out that no
witness has attributed any overt act to any of these accused persons and that they
were nmere nmute bystanders. Shri Rai invited our attention to the evidence of the
eye-w tnesses, they being Sukeshwar Singh (PW2), Ram Prasad Singh (PW4),

Badrinath Singh (PW5), Bhrigunath Singh (PW7) and Laxnan Singh (PW8). He

was at pains to point out that the High Court has specifically referred to each of these
wi t nesses individually considering their evidence who were al nbst unani nous t hat
they saw el even accused persons when they canme to the orchard of the infornant
(Baijnath Singh). The witnesses stated that Baijnath Singh alongwith his two sons
Shanmbhu Nat h Si ngh and Prabhu Nath Singh had come a little later in the said
orchard and t he accused persons who wanted to pluck the nangoes, were stopped
fromdoing so by Baijnath and in that the exchange of hot words took place. The

wi t nesses clainmed that thereafter, on the orders of Patiram § ha (the dead accused),
Thakur G ha (A-4) fired two shots with his gun hitting Shanbunath Singh who ran
towards the West and fell down in the orchard of Arjun Singh. Thereafter, he was
assaul ted by Gorakh Nath Singh (A-3) on the back with a spear. Wen Prabhu Nath

Si ngh ran towards Shanbhu Nat h Singh, Thakur G ha (A-4) again fired two shots on

Prabhu Nath Singh and he also fell down in the orchard of Arjun Singh, whereafter,
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he was assaulted by Raj Nath Singh (A-7), Bachcha Singh (A-8) and Adal at Pandit

(A-10). It is to be seen that beyond this version, nothing nore has cone in the
evidence. It is further to be seen that the witnesses Ram Prasad Si ngh (PW4),
Badrinath Singh (PW5), Bhrigunath Singh (PW7) and Laxnan Singh (PW8) had

seen the occurrence. The witnesses then saw the accused persons runni ng away

fromthe spot towards the house of Raj Nath Singh (A-7). A npbst sane story was

repeat ed by Ram Prasad Singh (PW4) who clained that he was present, as he had

to cut banboos fromthe place which was near the orchard of the informant Baijnath

Si ngh. He al so admitted about the litigation between the parties. There was
om ssi on about Thakur G ha (A-4) having ordered for dragging the dead body to the

orchard of the infornmant.

7. Badrinath Singh (PW5) also clainmed that he had acconpani ed Ram
Prasad Singh (PW4) for cutting banboos and he has al so given al nost the sane
version. Bhrigunath Singh (PW7) and Laxman Singh (PW8) al so have repeated

the sane story but without attributing any overt act to the aforenentioned three



accused persons, nanely, Thakur Singh (A-1), Akhilesh g ha (A-5) and Keshav

Singh (A-9). After appreciating the evidence of these w tnesses, the Hi gh Court

recorded a finding in Para 20 of its judgnent that the genesis of the incident lied only
in the fact that when the accused persons insisted on plucking the nmangoes, the

same was objected to by the conplainant and his sons. The Hi gh Court,
undoubtedly, is correct in recording the finding that it is on that point of tinme when the
exchange of words took place between the parties that the seeds of the further

incident were sowmn. Utimately, the H gh Court recorded the finding that the identity

of the accused persons was fully established by the prosecution w tnesses and that

all the appellants had gone to the place of occurrence alongwith their respective
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arnms as nenbers of an unlawful assenbly with a common object of asserting right of
harvesting the nango crops in the orchard of the informant and were prepared for
meeting any resistance with the help of arns carried by the accused persons and
that was the common object behind the firing on the two deceased, who net their
i nst ant aneous death. It was on this basis that the Hi gh Court proceeded to convict

the accused persons agai nst whomthere was specific evidence.

8. In our opinion, at |least insofar as the aforenentioned three accused
persons, nanely Thakur Singh (A-1), Akhilesh g ha (A-5) and Keshav Singh (A-9)

are concerned, it cannot be said that they had the intentions to conmit the nurder
and they cannot be said to be the nenbers of the unlawful assenbly on account of
their nere presence at the place of occurrence and cannot be convicted of the

of fence under Section 302 read with Section 149 I PC. W have cl osely seen the

evi dence of the witnesses. These three accused persons were undoubtedly referred
to and all that has been stated by Sukeshwar Singh (PW2) is that Akhilesh g ha
(A-5) was carrying a lathi. The witness has not referred to even Thakur Singh (A1)
and Keshav Singh (A-9) having any arnms. As regards Ram Prasad Singh (PW4), he

has attributed Thakur Singh (A-1) and Akhilesh G ha (A-5) carrying a lathi while
Keshav Singh (A-9) carrying a bhala (spear). However, he has not referred to any
overt act on part of these accused persons or use of the sane by them Badrinath
Singh (PW5) has nentioned about Thakur Singh (A-1) and Ram Pravesh Singh

(A-2) having lathi. He has nmade a general statenment that all other accused persons
were hol ding a bhala. However, this witness also has not referred to any overt act on

the part of the above accused persons, nanely Thakur Singh (A-1), Akhilesh g ha



(A-5) and Keshav Singh (A-9). As regards Ram Lakhan Singh (PW6), he has turned

hostile. Bhrigunath Singh (PW7) has also stated that these three accused persons
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were carrying lathi. The story is no different in respect of Laxman Singh (PW8). His
evidence is extrenely general. Some of the wi tnesses have also not referred to the
exhortation given by Patiram g ha (the dead accused). At | east insofar as the
present accused persons are concerned, the role played by these three accused
persons, nanely Thakur Singh (A-1), Akhilesh g ha (A-5) and Keshav Singh (A-9)
appears to be that of the bystanders. There was a dispute between the parties on
account of the possession of the field. Even the Court litigation was on between the
parties. Therefore, nerely because the accused persons went to the field carrying
lathis and arns, at least till such tine when the exchange of words started and the
shot was fired, it cannot be said that the whol e assenbly had becone unlawful. The
assenbly woul d becone unl awful when Patiram g ha (the dead accused) all egedly

gave the firing orders to Thakur g ha (A-4) and who in pursuance of that, fired on
Shanbhu Nat h Si ngh. Undoubt edly, these three accused persons [ Thakur Singh

(A-1), Akhilesh g ha (A-5) and Keshav Singh (A-9)] acted as mere nute bystanders,

as there is no evidence also that they took part in the exchange of words. Under

such circunstances, it would be difficult to attribute a conmon object to these
accused persons on account of their presence even if they were armed with | athis.
There is no evidence about Akhilesh G ha (A-5) carrying a spear. Under such
circunstances, benefit of doubt nust go to these three accused persons. They

woul d be entitled to acquittal as the prosecution has failed to prove that they had a

conmon intention to commit nurder

9. Insofar as the rest of the accused persons are concerned, Shri Nagendra
Rai, | earned Senior Counsel insisted that adm ttedly Ram Pravesh Singh (A-2) and
Jitendra Singh (A-6) had only dragged the body of Prabhu Nath Singh. That woul d

certainly ampunt to the active participation of these two accused persons. Their
10

continuance even after the firing in doing overt act of dragging the body fromthe field
woul d certainly make themthe part of the unlawful assenbly, which had the conmon

obj ect of eliminating Shanbhu Nath Singh and Prabhu Nath Singh. The part played

by these two accused persons of dragging the body of Prabhu Nath Singh is clearly
referred to by the witnesses. W, therefore, reject the contention raised by Shri Rai

| earned Seni or Counsel that these two accused persons would al so be entitled to be



acquitted for the sane reasons as we have acquitted Thakur Singh (A-1), Akhilesh
g ha (A-5) and Keshav Singh (A-9) for. The appeals of these two accused persons
would be liable to be dismssed as we are satisfied on the point that they were the

menbers of the unlawful assenbly.

10. Simlar is the case as regards Thakur G ha (A-4) who had actually fired the
guns, Raj Nath Singh (A-7) and Adal at Pandit (A-10). The evidence is against them
as accepted by both the Courts below They were certainly the menbers of the

unl awful assenbly and specific overt acts have been attributed to them by al nost all
the witnesses. As regards Thakur Qg ha (A-4), all the witnesses are unani nous that

he was the one who had fired. Hi s appeal will, therefore, have to be dism ssed.

11. Insofar as Raj Nath Singh (A-7) and Adal at Pandit (A-10) are concerned,
they took active part in assaulting Prabhu Nath Singh while the body of Prabhu Nath
Si ngh was dragged by Ram Pravesh Singh (A-2) and Jitendra Singh (A-6). The

wi t nesses have specifically attributed the overt acts regardi ng assaul ting of Prabhu
Nat h Singh to these accused persons. W are satisfied with the evidence | ed on
behal f of the prosecution in respect of these accused persons, which has been
accepted by both the Courts bel ow and we have no reason to disbelieve the

wi t nesses who have attributed specific overt acts as regards the assault on Prabhu
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Nat h Singh to these accused persons. Insofar as Adalat Pandit (A-10) is concerned,
the plea was that of alibi, which plea has been rejected by the Trial Court and the
H gh Court. Very heavy reliance was placed on the evidence of Rajiv Ranjan
Shrivastava (DwW20), Pradunman Dubey (DwW21), A B. Prasad (DW22), Col. Pritam
Singh (DW25) and Col. Anrik Singh (DW26) for his alibi. Rajiv Ranjan Shrivastava
(DW20) was a handwriting expert for proving the signatures of Adalat Pandit (A-10)
over the postal receipt Exhibit-6. H's evidence has rightly been disbelieved on the
ground that he had prepared his report on the previous evening after taking fees.
Praduman Dubey (DW21) was a Head Clerk in the Sainik Ofice, Danapur and he
proved the | eave register of Adalat Pandit (A-10) as Exhibit O A B. Prasad (DwW22)
was al so an enployee in the Pay & Accounts Ofice, Sainik Ofice, Danapur. He
proved the pay book of Adalat Pandit (A-10) as Exhibit P and his acquittance roll as
Exhibit Q It was suggested that Adalat Pandit (A-10) was on |leave from 11.6.1973
till 2.7.1973 and that he received the paynent on 26.5.1973 as also on 3.7.1973.

The Hi gh Court has disbelieved this evidence on the ground that the document did



not show the date 3.7.1973. Col. Pritam Singh (DW25) was a comandi ng officer

of 10, Bihar Reginent at the relevant tine and he had adnmitted that he had no
personal know edge regardi ng actual presence of Adalat Pandit (A-10) on the said

dat e. Simlarly, Col. Amik Singh (DW26) had clained that by an order dated
26.1.1973, the | eave of Adalat Pandit (A-10) was extended for 14 days from 6.4.1973
to 19.4.1973 because Adal at Pandit (A-10) did not resune his duty on 6.4.1973. The
Hi gh Court has rejected his evidence and for good reasons. The assertion of Col
Anri k Singh (DW26) that Adalat Pandit (A-10) was present in the unit on 3.7.1973
was only on the basis of Exhibits P and Q being the pay book and acquittance roll of

Adal at Pandit (A-10) respectively. Exhibits P and Q have rightly been disbelieved by
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the H gh Court giving good reasons. The Hi gh Court has rightly held that Exhibits P
and Q were casually maintained by the Havildar and a poor attenpt had been nade

to show that Adal at Pandit (A-10) had reported for duty on 3.7.1973. We are
convinced that the plea of alibi by Adalat Pandit (A-10) cannot be accepted and has

to be disbelieved as has been done by the Trial Court and the appellate Court. W
woul d accept the evidence of the prosecution w tnesses, nore particularly the
eye-w t nesses, who had specifically attributed an active role to this accused person
The appeals of Raj Nath Singh (A7) and Adalat Pandit (A-10) will, therefore, have to
be di sm ssed hol ding that they were nenbers of the unlawful assenbly. e,
therefore, confirmthe judgnents of the Trial Court and the appellate Court convicting

Raj Nath Singh (A-7) and Adalat Pandit (A-10) with the aid of Section 149 |PC

12. That | eaves us with the case of Gorakh Nath Singh (A-3). It nmust be
appreci ated that Gorakh Nath Singh (A-3) has been nentioned practically by all the
witnesses. All the eye-w tnesses have also referred to the specific overt act of this
accused of follow ng Shanbhu and hitting himw th spear on his back. Sukeshwar

Singh (PW2) is very specific in his evidence insofar as the said act of the accused
was concerned. Some cross-exam nation was directed to suggest that Gorakh Nath

Singh (A-3) would have no reason or notive to take part in the assault. However, the
main claimin the evidence of this witness regarding the overt act renmai ned
unshaken. Sinmilar is the story of Ram Prasad Singh (PW4). The cross-exanination

of Ram Prasad Singh (PW4) is also of no consequence insofar as the main incident

is concerned. Badrinath Singh (PW5) also repeated the sane story w thout any
substantial challenge to this version in the cross-exam nation. A typical suggestion

was given to all the witnesses as if Gorakh Nath Singh had issued a warrant for



| agan (tax) on these w tnesses. Bhrigunath Singh (PW7) also repeated the same
13

story and there is very little or no cross-exani nation on the nmain incident. In the
cross-exam nation of this witness itself, the sane stereotyped suggestion was given
that Gorakh Nath had i ssued a | agaan against the father of this w tness, thereby
suggesting an enmity. Laxman Singh (PW8) is the only exception, who though
referred to the presence of this accused duly armed, has not referred to the overt act
of this accused of piercing Shanbhu with a spear. We will not attach nuch

i mportance to the evidence of this witness in view of the evidence of the other
eye-witnesses. It is again to be seen that the evidence of the eye-witnesses in
respect of the spear injuries on Shanbhu Nath Singh and Prabhu Nath Singh is
further corroborated by the nedical evidence inasnmuch as both Shanbhu Nath

Si ngh and Prabhu Nath Singh had suffered penetrating wounds and incised wounds

in addition to the wounds caused by pellets. The Post Mrtem Report was prepared

by Dr. B.M Srivastava (dead) as proved by Dr. J.C Brahno, who has proved all the
injuries which are to be found in the Post Mrtem Report (Exhibits 5 and 5/1).
Therefore, there is very little scope for the argunent that Gorakh Nath Singh (A-3)
was not a part of the unlawful assenbly and had not caused the wound to Shanbhu
Nath Singh with spear after he was fired at. The argunent of Shri S.B. Sanyal

Lear ned Seni or Counsel, appearing on behalf of the appellant/accused Gorakh Nath
Singh (A-3) that this accused was not concerned and has been falsely inplicated,
cannot, therefore, be accepted. Finding this, the | earned Senior Counsel heavily
relied on the evidence of defence w tnesses, who were exam ned in support of the

plea of alibi of this accused as al so the evidence of Sultan Ahnmad (PW14).

13. Sul tan Ahnmad (PW14) was a Bl ock Devel opnent Officer (BDO of the said
area. He deposed that Gorakh Nath Singh was a Gram Sewak in his bl ock and was

wor ki ng in Devariya Panchpariya village Panchayat. Regarding the fateful day, the
14

wi t ness deposed that he went on that day to Devariya to collect |evy of wheat crops
and reached Devariya at about 1 o' clock in the afternoon. He stated that Gorakh

Nat h Si ngh reached after half an hour |ater when he reached there. He al so
suggested that there was a Special Planning for |evying wheat in those days. The

wi t ness suggested that one Umashankar was Bl ock Agriculture Oficer and he

al ongwi th Gorakh Nath Singh (A-3) and other wi tnesses |ike one Kul deep Singh

Karanchari (DW8), Ram Sewak, Jan Sewak and Mikhiya and Sar panch of the



Panchyat (DW7) were |evying wheat at that tine. Shri Sanyal , |earned Seni or
Counsel, while trying to taking advantage of the evidence of this wtness, also
asserted that his claimthat Gorakh Nath Singh (A-3) reached there at about 1 o

cl ock, was not correct. The |earned Senior Counsel relied on an omission in that
behal f. The | earned Senior Counsel also heavily relied on the evidence of Kapil
Narayan Sinha (DW1), a Deputy Superintendent of Police, who proved the carbon

copy of a report which he had prepared in pursuance of the orders passed by the
Superi ntendent of Police. This was on account of an application having been nade

by Gorakh Nath Singh (A-3), clainmng that he was in fact not present at the spot and
was busy in the activity of wheat levy in the other village. The witness al so proved
the application of Gorakh Nath Singh at Exhibit C It is to be seen that he had to
admt that even after preparing the said so-called report, the Superintendent of

Police had ordered to file the chargesheet agai nst Gorakh Nath Singh (A-3).

14. The other witness relied on by the | earned Seni or Counsel was Kail ash
Singh (DW2), who deposed that the | evy was being collected from6 o clock in the
nmorni ng at the door of Mikhiya Ram Barai Singh and the paynent of the |evied

wheat was being paid after taking its weight there. According to him other witness

nanel y Ram Sewak Roy was wei ghing the wheat. According to him the weight of
15

his wheat was al so taken and the receipt for that was witten and signed by Gorakh
Nat h Singh (A-3) and the paynent was al so nade to himafter obtaining his

signatures on the receipt. He produced Exhibit D being a receipt witten and si gned
by Gorakh Nath Singh (A-3) on that day. In his cross-exam nation, however, he was
unabl e to show any notice having been given by BDO to himand had to adnit that

BDO had never asked for levy to him Sinilar was the evidence of Minshilal Roy
(DW3), who spoke about his reaching the spot at about 6 o' clock in the norning to
t he house of Ram Barai, Mikhiya with wheat of levy. He al so spoke that Ram Sewak

Roy was wei ghing the wheat and Gorakh Nath Singh (A-3) was witing on the

receipts (Exhibit D-1) for that. He could not produce the notice which was allegedly
given to himby the Departnent for levy. He did not even know how nuch | evy wheat
was required to be given by him The witness also could not show anything to

suggest that the | evy was being collected froma particul ar house. He frankly

adnm tted that he never net BDO

15. To the same effect was the evidence of Ram Pravesh Singh (DW4), who



general |y spoke about the levy activity and asserted that it was Gorakh Nath Singh

(A-3) who was witing the receipts and was distributing the anounts on that day and

that the levy work was started at 6 o' clock in the nmorning and Gorakh Nath Singh

was with the Goup of levy since that tine. Simlar was the evidence of Ful kan

Manj hi (DW5), who was a Chowki dar at Madhupur, P.S. Gorkha, District Saran. He

al so spoke about the said activity of levy and the fact that Gorakh Nath Singh (A-3)

was present witing the receipt and paying noney to the farmers. Ram Barai Singh

(DW7) was Mikhiya of Devariya, Panchpariya G am Pranchayat, who asserted that

it was at his door that the special levy collection was going on, which exercise started

at 6 o' clock in the norning. The witness further asserted that Gorakh Nath Singh
16

(A-3) was paying the cost of |evy wheat after naking receipts of that and he had

done this work from®6 o' clock in the norning to 11 o’ clock in day tinme on that day.
The witness, however, could not produce any docunentary evidence to show that the

| evy work was done at his place. The evidence of Kul deep Narayan Si ngh (DW8)

was to the sane effect. He was a Karanthari and said that there was a | evy going

on on 5.7.1973. He al so suggested that Gorakh Nath Singh (A-3) was present for

the I evy and was continuously working from®6 o' clock in the norning till 12 o' clock in
the day time on that day. The evidence of Ram Lal Manjhi (DW9) was to the same
effect, so also the evidence of the I andlord of Gorakh Nath Singh (A-3), nanely Vidya
Narayan Si ngh, who as DW10 clainmed that Gorakh Nath Singh (A-3) had taken

roomin his house and had gone for the levy work at 5.45 a.m The evidence of Adya
Narayan Singh (DW11), who was a Panchayat Sewak in the Gorkha Bl ock, was al so

to the same effect. He proved a docunent as Exhibit DF, which was a carbon copy

of the slip (receipt), as also Exhibits 3/2 and 3/3 being the registers bearing the
signatures of Gorakh Nath Singh (A-3). Ram Nagi na Singh (DW16) and Sona La

Sah (DW17) al so asserted about the |evy. Both the Courts had chosen to accept

the evidence of the eye-wi tnesses and have rejected the evidence | ed on behal f of

t he def ence

16. It is to be noted that these witnesses were all interested witnesses in the
sense that they were the coll eagues of Gorakh Nath Singh (A-3). Before we venture

to appreciate this evidence, it nust be noted that the distance between the spot
where the incident took place and the place where the accused Gorakh Nath Singh

clainmed to have been present is extremely short. Admittedly, it is 3 or 4 kil ometers.



When all the witnesses clained that the work of |evy began from6 o' clock in the

morning, it is a very difficult claimto be accepted. In the first place, there is nothing
17

proved by way of documentary evidence to show that the | evy of wheat was to be
coll ected at the house of Ram Barai Singh, Mikhiya (DW7) or that the | evy was
proposed to be held at village Devariya Panchpariya on that day. W cannot accept
that there would be no docunentary evidence, particularly if it was an exercise of
| evy. There is bound to be some records somewhere. W are not nuch inpressed

by the receipts, which have been filed by the wi tnesses because there is nothing on
those receipts as to when they were actually prepared. In fact, the evidence of

Sul tan Ahnmad (PW 14) could not be dempolished when he said that he had reached

the place where the levy work was going on and it was at about 1 o' clock that
Gorakh Nath Singh (A-3) arrived there alongwith others. The Trial Court thoroughly
di scussed this evidence and held it to be not reliable. In view of the very short
di stance of 4 kiloneters between the two places i.e. the place of incident Mauza -
Mohamadpur and the village Devariya Panchpariya, the evidence appears to be
extrenmely doubtful. We are al so not inpressed by the evidence of Kapil Narayan
Sinha (DW1), Deputy Superintendent of Police, as nothing would turn open the
so-called report prepared by himin view of the direct evidence |ed by the
prosecution. In our opinion, the Trial Court and the appellate Court were right in

rejecting the defence of alibi

17. A few decisions were referred to during the debate, which are as foll ows: -

(i) Sathir Singh & Os. Vs. State of Uttar Pradesh [2009 (13) SCC 790].

Thi s decision was relied upon to show that the non-exam nation of the concerned
medi cal officer would affect the prosecution case. This was probably in order to
show that the original Doctor (Dr. B.M Srivastava) who had done the Post Mrtem

had expired and the Post Mrtem Report had to be proved by anot her Doctor nanely
18

Dr. J.C. Brahnpo. We do not find anything wong with the Report having been proved

by the other Doctor

(i) Maranadu & Anr. Vs. State by Inspector of Police, Tanmi| Nadu [2008
(16) SCC 529]. This decision is on the question of |aw under Section 149 IPC. This
Court has cautioned agai nst the acceptance of the evidence of the partisan

Wi t nesses, particularly in case involving Section 149 IPC. W do not find this case to



be of any support to the prosecution. However, while stating the principles of
appreci ation of evidence, this Court relied on the decision in Masalti Vs. State of
U P. [AIR 1965 SC 202], wherein it was observed that: -

"it would be unreasonable to contend that evidence given by w tnesses should be

di scarded only on the ground that it is evidence of partisan or interested w tnesses.
The mechani cal rejection of such evidence on the sole ground that it is partisan
woul d invariably lead to failure of justice."

We are quite convinced in this case that the evidence of the eye-w tnesses, though
they were somewhat partisan, was liable to be accepted, excepting against the three
accused persons who were acquitted. We have given the reasons for acceptance of

that evidence and also for the acquittal of three accused persons, who could not be

held to be the part of the unlawful assenbly.

(iii) Yunis alias Kariya Vs. State of MP. [2003 (1) SCC 425]. This decision
was relied upon to suggest that when ei ght accused persons arnmed with deadly
weapons, attacked the deceased in broad daylight in a narketplace causing his
death and the same was w tnessed by several persons, three of whom were

eye-w tnesses and where the testinmony of the eye-witnesses was tallying with each
other, the oral testinony of the eye-witnesses as well as the nmedical and other

evi dence established the comm ssion of crine. In fact, the decision in this case is
19

compl etely against the defence. This was al so a case under Section 149 | PC, which

was held to be established on the basis of evidence and for good reasons.

(iv) Ranmesh & Anr. Vs. State of Utar Pradesh etc. etc. [2009 (15) SCC 513].

This is also a decision by this Court on the appreciation of evidence. In this case
also, it was held that the m nor contradictions, inconsistencies, exaggerations and
enbel li shnents in the testinonies of the eye-wi tnesses were bound to be there,
however, they, by thenselves, did not decide the credibility of the w tness which has

to be tested by the Court.

The other decisions referred to are Akhtar & Ors. Vs. State of
Uttaranchal [2009 (13) SCC 722], RamDular Rai & Ors. Vs. State of Bihar [2003
(12) sSCC 352] and Munshi Prasad & Ors. Vs. State of Bihar [2002 (1) SCC 351],

whi ch are of no consequence either for the prosecution or the defence.

18. In the result, the appeals of Thakur Singh (A-1), Akhilesh Q ha (A-5) and

Keshav Singh (A-9) are allowed and that of Ram Pravesh Singh (A-2), Gorakh Nath



Singh (A-3), Thakur Gha (A-4), Jitendra Singh (A-6), Raj Nath Singh (A-7) and
Adal at Pandit (A-10) are dismissed for the reasons as stated above. The acquitted
appel I ant s/ accused shall be released forthwith unless required in any other matter.

The bail bonds, if any, shall stand cancell ed.

J.
(Dr. Mukundakam Shar ma)
New Del hi ;
May 14, 2010
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Hi s Lordship.

The appeal s of Thakur Singh (A-1), Akhilesh g ha (A-5) and
Keshav Singh (A-9) are allowed and that of Ram Pravesh Si ngh
(A-2), Gorakh Nath Singh (A-3), Thakur G ha (A-4), Jitendra

Singh (A-6), Raj Nath Singh (A-7) and Adal at Pandit (A-10)

are dismssed in terns of signed judgnent. The acquitted
appel I ant s/ accused shal | be rel eased forthwith unl ess
required in any other matter. The bail bonds, if any, shall

stand cancel | ed.
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