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REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 2731 OF 2005
U. P. STATE | NDUSTRI AL DEV. CORPN. LTD. A
PPELLANT
VS.
MONSANTO MANUFACTURES (P) LTD. & ANR RE
SPONDENTS
W TH
C. A NO 1310 OF 2006
C. A NO 1318 OF 2015 (@LP(C) NO 16404 of 2006)
C. A NO 1319 OF 2015 (@LP(C) NO. 5838 of 2008)
JUDGMENT
Leave granted in SLP (C) No. 16404 of 2006 and SLP(C) No. 5838 of
2008.
2. The Gover nient of Uttar Pradesh acquired I a
nd in vari ous
districts and conveyed t he same to t he appel | ant -
u. P. State
I ndustrial Devel opnent Corporation (hereinafter referred to as,
‘the Cor por ati on’ for short) for t he pur pose 0
f setting up
i ndustrial area. The Corporation thereafter divided the said | and
into pl ots for | easi ng t he same to i ndustri al
units. The
r espondent s- Conpani es,
Signature Not Verified appl i ed to t he appel | ant - Cor p
oration for
Digitally signed by
Raj ni  Mukhi
gr ant of | ease. On receiving part prem um  of t
he pl ot t he
Dat e: 2015.01. 30
10: 25: 48 | ST
Reason:

appel I ant executed an agreenent for licence and | ater executed



| ease deed in favour of t he r espondent s- Conpani es.

Later t he
2
appel | ant - Cor por ati on made an al | egation t hat t he
r espondent s- conpani es’ share hol der s transferred their
company/their shares to new sharehol ders w thout the consent of
appel I ant - Cor porati on, which anbunted to transfer of interest, for
which transfer levy is required to be deposited. Demand notices
wer e i ssued by t he appel | ant - Cor por ati on to t he
respondent s- Conpani es. Those denand notices were chall enged by the
respondent s- Conpanies in different wit petitions or suits which
were allowed by the Division Bench of the H gh Court of Judicature
at Al l ahabad by inpugned judgnents.
3. In the aforesaid cases the H gh Court held that unless the
respondent s- Conpani es transfer its right in the plot in question in
favour of another legal entity, there is no question to apply
cl ause 4(h) of the Agreenent for licence. The Hi gh Court further
hel d that nere change in shareholders or Directors, does not change
I egal entity of the Conpany and as such it continues unchanged.
4. The questions that arise for our consideration in these appeals
are:
(i) Whet her by t he al | eged action t he
r espondent s- Conpani es directly or indirectly had
transferred or parted with their interest/benefit
under their respective agreenents for |icence.
(i) Whet her t he r espondent s- Conpani es vi ol ated t he
terns as contained in Cause 4(h) of agreenent and
Cl ause 3(p)of their | ease deed and
(riti) Whet her the respondents-Conpanies are liable ?o pay
transfer fee for al | eged transfer of
ts own
i nterest.
5. The facts leading to the cases are as follows: -

Monsant o Manuf actures Private Ltd. (A Conpany registered under the



Conpani es Act, 1956)

The respondent - Conpany applied to the appell ant-Corporation for

gr ant of | ease of pl ot of | and beari ng no. 38/ 1- A situate
d in

Sahi babad I ndustri al Ar ea, Site No. 4 of Tehsi | and D
istrict

Ghazi abad admeasuri ng 14, 533 squar e yards for t he pur pos
e of

constructing an industrial unit. The appel | ant - Corporation after

receiving part premumof the plot |and executed an agreenent for
Iicence on 12th June, 1978 in favour of the respondent-Conpany. The

possessi on of t he | and was gi ven on 12th June, 1978
After

construction of the building of the factory, the respondent- Conpany

and the appel | ant - Cor por ati on execut ed a deed of | ease
on 5th

Sept enber, 1979 for a peri od of 90 years. Later
t he

appel l ant-Corporation vide letter dated 12th April, 1994 asked the

r espondent - Conpany to provi de t he list of its Directors
and

sharehol ders duly certified by the Chartered Accountant. The sane

was furni shed by t he r espondent - Conpany to
t he

appel | ant - Cor por ati on on 7th May, 1994. Accor di ng t

0 t he

appel | ant - Cor porati on the respondent - Conpany changed the Directors

and shar ehol ders wi t hout prior per ni ssi on and consent

of t he
appel | ant - Cor por ati on and si nce t he r espondent - Conpany

was
4

purchased by the present Directors fromthe previous Directors. The
appel | ant - Cor porati on by letter dat ed 27th May, 1994 asked
for

details in order to take necessary action in accordance with the

terns of the | ease deed. The respondent - Conpany categorically

deni ed the allegations levelled by the appellant-Corporation by

their letter dated 27th Septenber, 1994.

6. By letter dat ed 1st Cct ober, 1999 t he appel | ant - Cor por ati on
demanded Rs. 25,51, 781/- from respondent - Conpany towards transfer

| evy charges as the original sharehol ders of the respondent-Conpany



transferred their entire shar ehol di ng and i nterest to t he
new

shar ehol ders and there was change in t he Directors of
t he

respondent - Conpany. According to the appellant such change nakes
the shifting of the controlling interest of the respondent-Conpany

and transfer | evy for t he same was demanded from
t he

respondent - Conpany as per the rules of the Corporation. The Conpany

submitted its reply vi de letter dat ed 8 th Decenber, 1999
and

reiterated its earlier stand to the effect that there is no breach
of any terns of the | ease deed as no transfer or assignnent or sale

of prem ses in guestion has been made. However, it was
not

accepted by the Corporation, who sent another rem nder dated 13 th
January, 2000 asking the Conpany to pay a sumof Rs.25,51, 781/-
towards transfer |evy charges.

The af oresai d demand notice was chal | enged by
t he

respondent - Conpany before the Hi gh Court of Allahabad which by

i mpugned j udgnment dated 11th May, 2004 allowed the wit petition

u. P. Tw ga Fi ber gl ass Limted (A Conpany regi stered unde? t he
Conpani es Act, 1956)

7. The appel | ant - Cor por ati on execut ed an agr eenment with
respondent - Conpany foll owed by | ease deed dated 27th May, 1977 by

whi ch t he Cor poration | eased pl ot nos. 9 and 23-A admeasuri ng

appr oxi matel y 1,10, 926 square nmeters of | and situated at
Si kandr abad | ndustrial Area, District Bulandshahr, Utar Pradesh to

t he respondent - Conpany. The | ease was executed for 90 years. In
the year 1994, the respondent-Conpany suffered heavy | osses to the

tune of Rs. 42 crores. Ther ef or e, t he r espondent - Conpany sol d

alnost its entire shares including shares of its pronoters and
shares lying with financial institutions to a foreign conpany known
as "Rotar India Ltd.". As entire shares of the respondent- Conpany
transferred to Rotar India Ltd., the pronoters of the said Conpany

were replaced by new pronoters/Directors



8. According to the appellant-Corporation, in view of the above
di sposal of controlling interest in the venture of the existing

allottee, they were liable to pay transfer |evy as per O ause 6(f)
of the guidelines of the Corporation pertaining to reconstitution

and transfer.

9. The Cor poration vi de its letter dat ed 26t h April
requested t he r espondent - Conpany to suppl y list of
sharehol ders, list of new Directors and copi es of Menorandum of

Associ ation and Articles of Association. However, it is alleged

t hat respondent - Conpany negl ected the sane and refused to supply
the docunents. The appel |l ant-Corporation thereafter vide letter
dated 15 th °
May, 1995 asked the respondent-Conpany to pay a sum of
Rs. 24, 95, 835/ - t owar ds transfer | evy as there was di sposa
controlling interest in the venture by the existing allottee.
sai d demand of transfer |evy, according to appellant, was as per

| ease deed and gui del i nes of t he Cor porati on pert ai ni ng

re-constitution and transfer.
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10. Being aggri eved t he r espondent - Conpany filed sui t beari ng

No. 876 of 1996 before Civil Judge, Bul andshahr seeki ng permanent

i njunction and praying for restraining the appellant-Conpany from
claimng any anount as transfer levy. The appellant filed witten
statenment and contested the suit.

11. The Civil Judge, Bul andshahr vide judgnent and decree dated

23rd January, 1999 al | oned t he sui t and directed
appel | ant - Cor por ati on not to char ge transfer | evy from
r espondent - Conpany. The Cvil Judge, hel d t hat

respondent - Conpany is a |l egal person and disposal of its ngjority
shares in the name of a foreign Conpany nanely Rotar India Ltd.
does not change the | egal status of the Conpany and therefore,
there is no transfer

12. The appel | ant - Corporati on being dissatisfied with the aforesaid
order filed Civil Appeal No.45 of 1999 in the Court of District
Judge, Bul andshahr which was dismi ssed vide order dated 15 th July,

2000. Thereafter, the appellant-Corporation filed Second Appea

t he
t he

t he

1995

new



No. 1425 of 2000 before the Hi gh Court of Judicature at All ahabad
and the same di sm ssed by inpugned judgnent dated 24 th Cctober,

2005.

M's Enrich Engi neering Wrks Pvt. Ltd. (A Conpany registered under

the Conpani es Act, 1956)

13. One M's Tyres & Tubes Co. Pvt. Ltd. having its registered
office at Scooters India Ltd. Prem ses, Sarojini Nagar, PO Lucknow
through its Directors Shri S. Sounderarajan s/o of late Shri S.
Srinivasan applied to appell ant-Corporation for allotnment of plots

of | and. After agreenent which was foll owed by | ease deed dated

21st Decenber, 1976 the appellant-Corporation allotted industri al

pl ot no. A-4 and A-5 adneasuring approxi mately 40,489 square yards

and 8. 36 square yards respectively situated at site no.2, Rai

Bareilly, Uttar Pradesh to Ms Tyres & Tubes Conpany Pvt. Ltd. The

| ease was for 90 years. Ms Tyres & Tubes Co. Pvt. Ltd. suffered
heavy | osses and pursuant to its wi nding up, Allahabad H gh Court

vi de judgnment and order dated 9th January, 1996 appointed O ficial

Li qui dator. The O ficial Liquidator sold the properties of Ms

Tyres & Tube Co. Pvt. Ltd. including right and interest on the | and

in question to respondent Ms Enrich Engineering Pvt. Ltd. The
said sale was affirmed by the Allahabad Hi gh Court vide order dated
9th February, 2000. Pursuant to the order of the Allahabad High

Court dated 10th Septenber, 2003 the O ficial Liquidator issued

sale certificate dat ed 12t h Mar ch, 2004 in favour of
r espondent - Conrpany.

14. The appel | ant-Corporati on was not a party in the w nding up
proceedi ngs nor was any notice issued to the appellant-Corporation

by the Oficial Liquidator. On know ng about transfer of the rights

of the original allottee- Ms Tyres & Tubes Co. Pvt. Ltd.8, t he

appel | ant - Cor porati on demanded transfer | evy anount i ng
Rs. 3, 80, 621. 25/ - from r espondent - Conrpany. Accor di ng to
appel I ant, such denmand was nade fromthe respondent-Conpany, as the
sai d conpany had purchased Ms Tyres & Tubes Co. Pvt. Ltd., with

all its assets and liabilities.

to

t he



15. Agai nst t he demand, r espondent - Conpany preferred a
petition being Civil Msc. Wit Petition No.56982 of 2005 before

the All ahabad Hi gh Court which was allowed by the inpugned judgnent

dated 27th April, 2006. The demand notice was set aside by the

Hi gh Court in view of judgnent rendered in another sinilar case.

M s Super Tannery (I'ndi a) Ltd. (A Conpany regi stered under
Conpani es Act, 1956)

16. The appel | ant-Corporation entered into an agreenent dated

10th Cctober, 1990 with one Ms Super Agro Tech Ltd. for setting up

of specialty paper uni t in i ndustri al pl ot nos. A-9 and
adnmeasuring approxi mately 45,080/- square nmeters in Industrial Area

Unnao Site-2. No right whatsoever in regard to transfer of said

plots were given to the licensee Ms Super Agro Tech Ltd. The

possession of the said plots was handed over on 25th January, 1991

and subsequently | ease was al so execut ed. M s Super Agro Tech Ltd
t hereafter did not set up any specialty paper uni t and
i nvest rent was nade. According to the appell ant-Corporation said

licensee M's Super Agro Tech Ltd. with a viewto enrich itself
started anal gamati on proceeding with the new conpany nanely Ms
Super Tannery (India) Ltd.-respondent herein. The said analgagation
was a nutual understandi ng between M's Super Agro Tech Ltd. and Ms

Super Tannery (India) Ltd. The All ahabad Hi gh Court vide order

dated 9th May, 1997 sanctioned the anal gamation in Conpany Petition

No. 32 of 1997. Though t he | and bel ongs
e
appel | ant - Cor por at i on, it was not made a party to t

petition. According to the appellant-Corporation, the anal gamation

does not create any right what soever on respondent-Ms
Tannery (India) Ltd. over industrial plots in question and the said

two plots cannot be legally transferred to the new Conpany i.e. Ms

Super Tannery (India) Ltd.

17. The r espondent - Super Tannery (I ndi a) Ltd
n

application for the transfer of the said industrial plot. On such

to
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request, the appellant-Corporation demanded transfer levy fromMs

Super Tannery (India) Ltd. for transfer of the said industria

pl ot . However, no anbunt was deposited. The Corporation by notice
dated 3rd Novenber, 2001 demanded a sum of Rs. 34, 23,954.51/- as on

that date from Ms Super Tannery (India) Ltd. towards transfer

| evy. The aforesaid notice was chal |l enged by the respondent-Ms

Super Tannery (India) Ltd. by filing a wit petition being G vi

Msc. Wit Petition No.18535 of 2002 before All ahabad H gh Court

and t he same was al | owed, by t he i mpugned j udgnent dat ed
nd

August, 2007 follow ng the decision rendered in another case.

Case wise stand of the parties and finding of this Court. 0
Monsant o Manufactures Private Ltd.

18. Lear ned counsel for t he appel | ant - Cor por ati on submitted
that the respondent-Conpany has violated O ause 3(p) of |ease deed

dated 5th Septenber, 1979 entered into between the sai d Company
and appel | ant - Cor por ati on i nasmuch as its " Mermor andum of
Associ ation" and "Article of Association' were altered without the

witten consent of Lessor i.e. appellant-Corporation. In view of

the sane the appel |l ant- Corporation has the right to determ ne the

sai d | ease deed dated 5th Septenber, 1979.

19. On the other hand, according to counsel for the respondent

as the Conpany has got separate |egal status and the Corporation

has allotted the industrial plot to it by nane and not in the nane

of its Directors, the Directors being only officials working on

behal f of t he Conpany, nmer e change of nanes of Directors or
sharehol ders does not in any way or manner affect the legality or

status of the respondent- Conpany. It was further contended that
change of nanmes of Directors, shareholders duly done within the

purvi ew of the Conpani es Act, 1956, does not affect the |lega

status of the respondent-Conpany and rmuch | ess there has been any

transfer of the site by the Conpany to any other individual person

20. For deciding the issue involved in the present case it is

necessary to refer certain clauses of |icence agreenent, |ease deed

and gui delines issued by the appellant-Corporation which are conmmobn

22



in all the cases.

21. Clause 4(h) of the licence agreenment prohibits |icensee’s
acts to directly or indirectly transfer, assi gnnent,
encunber or part with its interest under the benefit of the said

Agr eenent wi t hout previ ous consent in witing of t he
rel evant portion of which reads as foll ows:

"4(h). That the Licence will not directly or
indirectly transfer, assign, sell, encunber
or part with its interest under or the
benefit of this Agreenent or any part thereof
i n any nmanner what soever without the previous
consent in witing of the Grantor and it

shall be open to the Grantor to refuse such
consent or grant the same subject to such
conditions as may be laid down by the G antor
in the behal f."

22. Sub-d ause (p) of Cause 3 of |ease deed also prohibits
any alteration in the Menorandum and Articles of Association or in
its capital structure without the witten consent of the Lessor,
rel evant portion of which reads as foll ows:
"3(p) That the Lessee being a registered
partnership firm decl ar es, affirnms and
undertakes that during the subsistence of the
terms of this agreenent, the said partnership
shal |l not be dissolved, reconstituted or
wound up, and/or dealt with in any way which
may jeopardi ze the rights and interests of
the Lessor in the matter of this |ease, nor
shall its constitution be altered in any
manner otherwise witten consent of the
Lessor, first and obtained, and it shall not
stand di ssol ved on the death or insolvency of
any of its partners;
R
The Lessee being an individual or sole
proprietor of a firm shall not allow any
person(s) as partner(s) with himw thout the
prior witten consent of the Lessor
OoR
The Lessee bei ng a Conpany shal |l not
make or attenpt to nmake any alterations,
what soever in t he provi si ons of its
Menor andum and Articles of Association or in
its capital structure without the witten
consent of the Lessor, first had and
obt ai ned, and the Lessee hereby undertakes to
12
get registered the prescribed particul ars of
the charge hereunder created with Registrar
of Joint Stock Conpani es under Section 126 of
Conpani es Act, 1956, within sti pul at ed
peri od.

Wiile granting its consent as aforesaid
the Lessor nmay require the successor in
interest of the Lessee to enter into a
bi nding contract with the Lessor to abide by
and faithfully carry out t he terns,
condi tions, stipul ati ons, provi sos and
agreenments herein contai ned or such other
terns and conditions as the Lessor may, in
its discretion, inpose including the paynent

11
sal e,

G ant or,



23.

The

by the successor-in-interest such additiona
prem um and/ or enhanced rent as the Lessor

may in its discretion think proper. In the

even of br each of this condi tion t he
agr eenent shal | be det er m ned at t he
di scretion of the Lessor

Provided that the right to determ ne
this agreenment under this clause will not be
exercised if the industry at the pren ses has
been financed by the State Governnent or the
I ndustrial Finance Corporation of India or
t he I ndustri al Credit and I nvest nment
Corporation of India, or the U P. Financia
Cor poration or Pradeshiya Industrial and
I nvest ment Corporation of Uttar Pradesh or
any schedul ed bank(including the State Bank
of India) and the said financing body or
bodi es nentioned above decide to take over
possession or sell, or |ease or assign the
nort gaged assets in exercise vesting in it or
them by virtue of the deeds or deed executed
inits or their favour by the Lessee as
provi ded herein above, or under any |aw for
the time being in force.”

Cor por ati on has i ssued gui del i nes

transfer/re-construction in respect of the plots in the industria

area of the Corporation. Cause 6.01(E) of the said guidelines

prescribes Transfer Levy and C ause 6.01(F) defines transfer. The

af oresai d provisions reads as foll ows:

24.

"6.01(E) Transfer Levy - per sqm @5%
to 15% of the rate of premiumin fast noving
areas and 2.5%to 7.5%of the current pren um
in slow noving areas prevailing on the date
of issuance of transfer approval letter wll
be changed as applicable. Wile cal culating
the transfer levy the locational charges of a

particular plot will not be considered and
only basic premumw || be taken into
account .

6. 01(F) Transfer - Means di sposal of
controlling interest in the venture by the
exi sting allottee. In t he case of

reconstitution, the existing allottee retains
controlling interest except in case, where
interest is transferred to fanmly nenbers as
defined in 6.3(iv)(a) below or where there is
change in the constitution of the allottee
due to inheritance, succession or operation
of law "

for

13

In the present case the entire sharehol ding of Coyal family

headed by M. Amar Nath Goyal in the said conpany was transferred

to

t he

Meht a- Lanba Fam |l y. The entire list of

Managi ng Director and Board of Directors was provided by Mnsanto

to

t he

shar ehol der s,

appel | ant - Cor por ati on vi de letter dat ed 7.5.1994.

The



record shows that the original subscribers of shares were nenbers
of Goyal family and the entire shareholding was transferred to
Meht a- Lanba fanmily. Therefore, the original subscribers of shares
of respondent No. 1 Conpany were totally changed.

25. The "Menorandum of Associ ation" of a conpany limted by
shares mandatorily prescribes in "Table-B" (Table-B of 1956 Act and
Tabl e- A of 2013 Act deals with Conpany Linmted by shares) of the
Conpani es Act mandatorily prescribed that the nanmes, addresses,
description, occupation of subscribers shall be given in angzandum

of Association. In this case as the original subscribers of shares

wer e changed in 1994, there was materi a
t he

"Menor andum of Associ ati on" of respondent no. 1 Conpany.

26. It was al so cont ended t hat there
in

"Articles of Association" of respondent no. 1 Conpany as well.
The

| ast colum of "Articles of Association" also nandatorily provides
for giving nanes, addresses and description of subscribers. In this
case, the subscribers of shares has been conpletely changed from

the Goyal Family to Mehta-Lanba Family and hence there was material

alteration of "Articles of Association" of the respondent no. 1

Conpany.

27. In this case, t he owner shi p of a
pl ot

measuri ng 14, 533 sq. ft. in t he presti gi ous

Iy

af fl uent area of Sahi babad (Ghazi abad) has been transferred from
Goyal family to the Mehta-Lanba family for
gai ns, by adopting clever neans that too without taking witten

consent of the Lessor i.e. appellant-Corporation
ny

i nst ances/ exanpl es in whi ch t he | essee gets
huge

industrial plots and thereafter sells the sane for huge nonetary

gai ns. Thi s adversel y af fects t he ai ns
of

appel I ant-Corporation i.e. the planned devel opnent of industria

areas in the State of Uttar Pradesh. The Hon’ bl e Hi gh Court ought

was

huge

and

alteration

an alterati
I ndustri al
and economi

mat eri al financi

There are

al | ot nent

obj ecti ves
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not to have interfered in t he matt er | ooki ng into t he
ublic

i nterest involved and O ause 3(p) of the |ease deed.

U. P. Twiga Fiberglass Linited

28. Sim | ar subm ssions as nade in the above case were made by
15
the | earned counsel for the appellant in the present case al so. It

was contended that the respondent-U. P. Twi ga Fiberglass Ltd. has
viol ated C ause 3(p) of |ease deed dated 27th My, 1977 entered

bet ween the said conpany and appel | ant-Corporation inasnuch as its

"Menor andum of Associ ation", "Articles of Association" and capita
structure wer e altered wi t hout t he witten consent of Lessor
appel | ant - Cor por ati on and in Vi ew of t he sane, t he

appel I ant - Corporation has the right to deternine the said | ease
deed dated 27th My, 1977.
29. Per contra, accordi ng to t he r espondent, t he af oresai d
contention(s) are fallacious, m sconceived and untenabl e. Lear ned
counsel for the respondent nmade the foll ow ng subm ssions:
i) The Lease-Deed dated 27th May, 1977 has been executed by the
respondent - conpany, in the capacity of a "l essee". Consequently,
the provisions of the Lease-Deed obligate the Lessee/the Conpany
and not its sharehol der(s);
ii) The Lease- Deed cont ai ns no cl ause what soever, t hat
aut hori ses such levy of transfer-fee, nor does it prohibit any
change in t he shar e- hol di ng of t he r espondent - conpany. Even
ot herw se, such change in share-hol ding was comritted with the
express consent and approval of the petitioner
iii) Law recogni ses a categorical distinction between a Conpany
and its share-hol ders, who have ot herwi se no right whatsoever on
the assets of a conpany. Reliance was placed on Constitution Bench
decision in Bacha F. Quzdar, Bonbay vs. Conmi ssioner of |ncone Tax,
Bonbay, AIR 1955 SC 74, which observed as foll ows:
"A share-hol der has got no interest in the w0
property of the conpany though he has undoubtedly
aright to participate in the profits if and when
t he company deci des tzngivide t hent'.

"the Conpany is a juristic person and is
distinct fromthe share-holders. It is the Conpany



whi ch owns t he property and not t he
shar e- hol ders".

iv) In a relationship between the Lessor and a Lessee, it is

t he Lease-Deed which is paranmpunt and whose contents are binding on

the parties.

V) A unilateral guideline issued by the Lessor cannot be held

applicable or binding to a | essee. On the face of the | ease deed,

such gui del i ne has no bi ndi ng force. Furt her, change
share-hol ding was admttedly done with the express consent/approva

of the appellant; and

Vi) Any fee, penalty, conpensation, damages or transfer charges

to be clainmed by the lessor fromthe | essee nust necessarily be

provi ded in t he | ease- deed. O herw se, such fee, penal ty,

compensati on, damages or transfer charges being beyond the terms of

the Lease-Deed cannot be sought or clained by the Lessor; Thus the

| evy of transfer-fee as sought and clainmed by the appellant is

illegal, msconceived and untenabl e, being beyond the terns of the

| ease deed. It is not a transfer in | aw, since transfer
shar e- hol di ng does not amobunt to any transfer in the Conpany’s

assets, inmovable or otherwise. It is equally not a transfer in

fact, since the provisions of the Lease-Deed do not recognise/ nor

prohi bit any such transfer.

vii) The Guidelines and in particular Cause 6.01(F) is not

applicable in the present case as there has been no "di sposal of

controlling i nterest in t he vent ure by an exi sting
Undoubt edly, the respondent-conpany is the "existing allottee" and

t he respondent - conpany has not disposed its "controlling interest

in the venture". In other words, there is no transfer even upon a

literal construction of the Guidelines.

30. It is not in dispute that the appellant-Corporation on 27th

May, 1977 allotted huge pl ot measuring 1,10, 926 sq
to

respondent no. 1 Conpany in the industrial area, Sikandarabad,

Bul andshehar on nom nal anount . The r espondent no
ly

admtted that it had a huge debt of Rs.13,14,00,000/- the different

in

in

all ottee".
nmrs

1 cl ear



financial institutions and, therefore, it sold shares of conpany,
its own shares, shares of pronoters and shares of fi nanci al
institutions to the foreign conpany, nanely, "Ms Rotar Ltd."

31. The  appel | ant - Cor porati on in witten st at enent filed
in

Suit No. 876/1996 clearly and categorically nentioned that the

shares of original pronoters were transferred in the name of new

pronoters of foreign company and therefore
t he

appel | ant - Cor por ati on demanded list of new shar ehol ders
and

Menmor andum and "Articles of Association" of the Conpany. The change

of ori gi nal pronoters shares to t he new pronoters means
t he

subscri bers of shares wer e changed and, t her ef or e, there
is

mat eri al change in the "Menorandum of Association" and "Articles of

Associ ation" of the Company.

32. The appel | ant - Corporation clearly brought on record that

there is change in "Capital Structure" of the conpany and the

"Capital structure" in comon parlance neans "debt-equity r;?idh

In this case admttedly there a huge amount of Rs. 13,14, 00, 000/ -

was funded by the foreign conpany, i.e. "Ms Rotar Ltd." towards

settling the debt. In this background the appellant alleged that

there is change in "debt-equity ratio" resulting alteration in the

"capital structure" of the conpany.

33. There is larger public interest involved in incorporating

alteration in "Capital Structure" in Cause 3(p) of the | ease deed.

There are many instances where the conpany takes loan fromthird

parties on the security and |and and structure allotted to themin

| ease, keepi ng in dar k t he | essor whi ch anount s to i ncurring
liabilities on the property without the know edge of the | essor

In this case also there was huge anount of debt on the conpany as

it took loan on land and building/factory fromdifferent financial

institutions. Ther ef or e, there is public i nterest i nvol ved for

whi ch consent of | essor was necessary.

M's Enrich Engi neering Wrks Pvt. Ltd



34. In this case also simlar subnission has been nmade by the
parties.

35. It is not in dispute that the huge plot of about 40, 489 &
8.35 sq. yards in the industrial area of Rai Bareilly (U P.) was

all otted by appellant-Corporation to Ms Tyres and Tubes Conpany

Pvt. Ltd. As the said conpany suffered heavy | osses, on 9.1.1996

t he company Judge of Al | ahabad Hi gh Court appoi nt ed Oficia

Li qui dator and perused High Court’s Order on 12.3.2004 the said
conmpany was sold to Ms Enrich Engineering Wrks Pvt. Ltd., é? t he
O ficial Liquidator.

36. Learned counsel for the respondent submitted that it was a

case of reconstitution and therefore paynent of transfer fee does

not arise. However, such subnission can not be accepted in view of

Clause 6.01(E) & (F) of the guidelines. The fact that there is a

change of hand of the asset including the land in question by

transfer. Therefore, the respondent is liable to pay transfer fee.

M s Super Tannery (lndia) Ltd.

37. Learned counsel for the appellant subnitted that the huge

pl ot of 45080 sq. ntrs. in Kanpur was allotted to Ms Supre Ago

Tech Ltd. for est abl i shi ng and runni ng a "Specialty
I ndustry". In this case, only a "License Agr eenent "
10. 10. 1990 was executed by UPSIDC and the admtted fact on record

is that no | ease deed was executed by UPSIDC with Ms Super Agro

Tech. Ltd.

38. In view of the above, M s Super Agro Tech Ltd. was nerely
a licensee and as per the license agreenent dated 10.10.1990 it had

no authority whatsoever to transfer the said industrial land to Ms

Super Tannery (1) Ltd.

39. On the other hand, according to the | earned counsel for the
respondents, due to vari ous constraints over head costs
fi nanci al har dshi p company becane non vi abl e and t he

production activities was not feasible to run the conpany. In order

to avoid the future problem a schenme of anal gamati on was prepared
20
as per the provisions of the Conpani es Act, seeking amal gamati on
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under Chapter V of the Conpanies Act. A joint application was
filed before the Allahabad Hi gh Court. The Hi gh Court vide order
dated 9.5.1997 allowed the petition for amal gamati on and sancti oned
the schene of amal gamation and ordered that Ms Super Agro will be
merged into Ms Super Tannery (India) Ltd.
40. In the present case it has not been denied that respondent
company M's Super Tannery (India) Ltd. and the other conpany Super
Agro Tech. Ltd. are fam |y held conpanies of the same fanm |y having
common Directors/Pronoters. Pursuant to the order of anal gamation
by the H gh Court the plot of land in question nanely A-9, A-10,
I ndustrial Area Unnao Site-1l which was allotted to Super Agro
Tech. Ltd. becane the asset of the respondent conpany Ms Super
Tannery (India) Ltd. As per Amal gamati on Schene, all the property,
rights and power of Super Agro Tech. Ltd., having its office at
184/ 170, Jaj mau Kanpur was transferred without further act or deed
to Ms Super Tannery (India) Ltd. Thus it is clear that by the
order of the Court the prem ses in question was transferred in
favour of the other Company.
41. In view of the aforesaid facts as noticed in each case, we
hold that the appellant rightly issued notice demandi ng transfer
fee fromeach of the respondents and there was no reason for the
Hi gh Court to interfere with the sane.
42, For t he reason af oresai d, we set asi de t he i mpugned
j udgnent s dat ed 11th May, 2004 in C. WP. No. 5094 of 2000, 24t h
Cct ober, 2005 in Second Appeal No. 1425 of 2000, 27th April, 2006 in
Cvil Msc.WP. No.56982 of 2005 and 22 nd ot
August, 2007 in CM Wit
Petition No.18535 of 2002 passed by the H gh Court of Judicature at

Al'l ahabad and al | ow t he appeal s.

........................... J.
( SUDHANSU JYOTI MJKHOPADHAYA)

(V. GOPALA GOWDA)
NEW DELH ;
JANUARY 29, 2015
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Appel l ant (s)
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Date : 29/01/2015 These appeal s were called on for pronouncenent

of judgnent today.

For Appellant(s) S. K. Dubey, Adv.

Sushma Yadav, Adv.

s SF%

For Respondent (s) K. V. Mhan, Adv.
M. Pradeep Kumar Bakshi, Adv.
M. Mhd. Irshad Hanif, Adv.

M. Aftab Ali Khan, Adv.

Rakesh Uttancthandra Upadhyay, Adv.

Hon’ bl e M. Justi ce Sudhansu Jyoti Mukhopadhaya
pr onounced t he reportabl e Judgment of t he Bench
comprising His Lordship and Hon’ble M. Justice V. Gopal a
Gowda.

The appeal s are al | owed in terns of t he si gned
reportabl e Judgnent.

(Raj ni  Mukhi) (Suman Jai n)
Sr. P. A Court Master

(Si gned reportabl e Judgnent is placed on the file)



