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1 These Appeal s assail the Judgnent dated 13.07.2010 of the l|earned Single
Judge, High Court of Judicature at All ahabad, Lucknow, who had affirned the
conviction of the Appellants and the sentencing under Sections 498A and 304B of
the 1 PC pronounced by the VIIIth Additional District & Sessions Judge, Faizabad
on 15.4.1999. The essay, therefore, is to reverse the concurrent findings and

sentence of the Courts bel ow

2 The endeavour of the |earned counsel for the Appellants is alnobst entirely
predi cated on an excul patory Dying Declaration allegedly nade by the deceased,

who was the wife of the 1st Appellant and the sister-in-law of the 2 nd Appellant and
the 3rd Appellant. The deceased Vijay Lakshm was married to the 1st Appell ant,
Ramakant M shra, in 1989 and fromthat wedl ock a son naned Sonu was begotten

Sonu has been living with his maternal grandparents who have cared for all his
requirenents, without any efforts on the part of the Accused towards taking over
his custody or naking any contribution for his expenses. The prosecution has
shown/ proved that due to non-fulfillment of demands of dowy the deceased was
harassed, tortured and treated with cruelty. The exact date of the marriage is not
forthcoming, but it avowedly took place nuch before the expiry of seven years of
the unnatural death of Vijay Lakshm . On the norning of 21.9.1994 she has been
shown by the prosecution to have been put on fire after sprinkling kerosene oil on
her body. The husband/ Appel | ant No.1 and the other Accused appear to have
admtted her in a hospital and, thereafter, disappeared fromthe scene, not even
bei ng bothered to be present at her cremation. She succunbed to 90-95 per cent
burn injuries at 11.30 p.m that very day. Jagdanba, Appellant No.2 and
brot her-in-1aw of the deceased, has stated that when the deceased was preparing

m |k on the chul ah, Sonu toppled the contai ner of kerosene oil and its contents

spilled on the floor; in her endeavour to pick up her son Sonu, her saree allegedly



got caught in the chulah, resulting in the saree catching fire and her receiving
90-95 per cent burns. In the Inpugned Oder it has been noted that the opinion of
the Doctor was that death resulted fromburn injuries. The Chargesheet was
subnitted agai nst four Accused named in the FIR one of whom (the father-in-Ilaw

of the deceased) has died.

3 Very recently, this Court had the opportunity of interpreting Section 304B of
the IPCin Crininal Appeal No.1592 of 2011, titled Sher Singh v. State of

Haryana, [reported in (2015) 1 SCR 29] which was authored by one of us

(Mikramajit Sen,J.). Succinctly stated, it had been held therein that the use of word
‘shown’ instead of ‘proved in Section 304B indicates that the onus cast on the
prosecuti on woul d stand satisfied on the anvil of a nere preponderance of
probability. In other words, ‘shown’ wll have to be read up to mean ‘proved but
only to the extent of preponderance of probability. Thereafter, the word 'deened
used in that Section is to be read dowmn to require an accused to prove his

i nnocence, but beyond reasonabl e doubt. The ‘deened’ culpability of the accused

| eaving no roomfor the accused to prove innocence was, accordingly, read down to

a strong ‘presunption’ of his culpability. However, the accused is required to

di sl odge this presunption by proving his innocence beyond reasonabl e doubt as

di stinct from preponderance of possibilité.

4 In harmony with the ratio of Sher Singh, so far as the present case is
concerned, there can be no cavil that the prosecution has ‘shown’ that Section

304B stands attracted since the death of the wife occurred within seven years of the
sol enmi zati on of the marriage; indubitably, it was an unnatural death. It has al so
come in evidence that imediately after her marriage a demand for a scooter was

made and this demand recurred with regularity. It is in evidence that about fifteen
days prior to the unnatural death of the hapl ess young wi fe, her G andfather PW
first did not accede to the request of the Accused to send the deceased/victimto her
mat ri noni al house because of their harassnent and cruelty towards her for not
meeting their demands of dowy. Only when the Accused assured her G andfather

that she would not be ill-treated, that she was sent back to her matrinoni al house.
The statement of the Mother PW2 is also to the sane effect. W are not
persuaded, therefore, to hold that there was no live |link between the dowy demand

and the death or that the Accused have succeeded in proving that the demand, if



any, was of a nuch earlier vintage, on which count no support can be rallied from
the judgnent in Tarsem Singh v. State of Punjab (2008) 16 SCC 155. Therefore,

the requirenent of Section 304B of the IPC that the dowy demand shoul d be nade
soon before the death stands satisfied. Accordingly, it appears to us that the
prosecuti on has succeeded in show ng, or proving prima facie, that dowy denmands

had been made by the Accused even shortly before the death of the deceased.
6

5 The defence has rested very heavily nay, alnobst entirely, on the alleged
Dying Declaration attributed to the deceased. The admi ssibility of a Dying
Declaration as a piece of evidence in a Trial is governed by Section 32(1) of the
Evi dence Act, 1872. Section 32, as a whole, enunciates the exceptions to the rule

of non-admissibility of hearsay evidences, eventuated out of necessity to give

rel evance to the statenents nade by a person whose attendance cannot be procured

for reasons stipulated in the section. Postulating the essential ingredients to define
what exactly would constitute a hearsay is an arduous task, and since we are only
concerned with one of its exceptions, we should forbear entering into the entire
arena. The risks while adnmitting a Dying Declaration and the statenents falling
within the domain of Section 32(1) run higher in contrast to other sundry

evi dences, and this entails a huge bearing on their adm ssibility and credibility.
Such statenments are neither made on oath nor the nmaker of the statenent would be
avai l abl e for cross-exam nati on nor are they nade under the influence of the
supremacy and the solemity of the court-room This is the reason why this Court

has consistently underlined the necessity to examine this specie of evidence with
great circunspection and care. However, once a Dying Declaration is held to be
authentic, inspiring full confidence beyond the pale of doubt, voluntary, consistent
and credi ble, barren of tutoring, significant sanctity is endowed to it; such is the
sanctitude that it can even be the exclusi¥e and the solitary basis for conviction
wi t hout seeking any corroboration. At this juncture, it is worthwhile noting that
the sanctity attached to a Dying Declaration springs up fromthe rationale that a
person genui nely under the sense of inmmnent death would speak only the truth. In
addition to the Dying Declaration, which is only one of the species of the genus of
Section 32(1), there could be other statenents, witten or verbal, which also would

be enconpassed within the sweep of this section, and at this point the Indian | aw



drifts fromthe English law. This is further evident fromthe usage of phraseol ogy
in the section, enbracing not only statenments nade about "cause of death"” but al so
about "any of the circunstances of the transaction which resulted in the death",
whet her or not the person making the statenent was under "expectation of death".
These statenents could be in the formof a suicide note, a letter, a sign or a signal
or a product of any reliable nmeans of conmmunication; their genui neness and
credibility shall, of course, be reckoned by the Court entertaining the concerned
matter. A Dying Declaration enjoys a higher |evel of credence vis-‘-vis any other
statenent abovenentioned, which is on account of the forner being nade in the
"contenpl ation of death". "Contenplation of death" is the primal factor to
segregate Dying Decl arations fromother statenents. But no hard-and-fast rule can
be laid down to confine the contenplation within the circunference of few hours

or a few days in which death of the maker of the statenment nust happen so as to

el evate that statement to the | evel of a8Dying Decl aration. Mreover, the state of
m nd of the nmaker would al so be material in discerning conpletely as to whether
the maker was nentally fit to make the statenment and whet her the maker actually

coul d have contenpl ated deat h.

6 Definition of this | egal concept found in Black’s Law Dictionary (5 th
Edition) justifies reproduction: Dying Declarations - Statenents nade by a person
who is lying at the point of death, and is conscious of his approaching death, in
reference to the manner in which he received the injuries of which he is dying, or
other imedi ate cause of his death, and in reference to the person who inflicted
such injuries or the connection with such injuries of a person who is charged or
suspected of having conmtted them which statenments are adnissible in evidence
inatrial for homicide (and occasionally, at |least in some jurisdictions, in other
cases) where the killing of the declarant is the crime charged to the defendant.
Shepard v. U. S., Kan., 290 U S. 96, 54 S.Ct. 22, 78 L.Ed. 196. General ly, the
adm ssibility of such declarations is limted to use in prosecutions for hom cide;
but is adnmissible on behalf of accused as well as for prosecution. In a prosecution
for homicide or in a civil action or proceeding, a statenment nade by a decl arant
whil e believing that his death was i nmm nent, concerning the cause or

circunstances of what he believed to be his inpending death is not excluded by the

hearsay rule. Fed.Evid.R 804(b)(2).



7 When a person makes a statement while being aware of the prospect that his
death is inmnent and proxi mate, such a statenment assunes a probative val ue

whi ch is al nbst unassail able, unlike other statenents which he may have nmade
earlier, when death was not |urking around, indicating the cause of his death. That
is to say that a person nmight be quite willing to inplicate an i nnocent person but
woul d not do so when death is knocking at his door. That is why a Dying

Decl aration, to conformto this unique specie, should have been nmade when death

was in the contenplation of the person naking the statenent/declaration

8 In the case before us, the statenment, if made by the deceased, would qualify
to be treated as a Dying Declaration because she was adnmitted in the hospital
havi ng sustai ned 90-95 per cent burn injuries, and because of this grave burn

injuries, she would be expecting to shortly breathe her |ast.

9 The central question, however, remains as to whether the alleged Dying
Declaration attracts authenticity. Since the prosecution has succeeded in
showi ng/ provi ng by preponderance of probability that a dowy death has occurred,

t he burden of proving i nnocence has shifted to the accused. It appears to us to be
unexcepti onabl e that whenever a person is brought to a hospital in an injured state
whi ch indicates foul -play, the hospital authorities are enjoined to treat it as a
medi co- | egal case and informthe police. Lo If the doctor, who has attended the
injured, is of the opinion that death is likely to ensue, it is essential for himto
i medi ately report the case to the police; any delay in doing so will alnbst never
be brooked. The police in turn should be alive to the need to record a

decl aration/statenent of the injured person, by pursuing a procedure which woul d
make the recording of it beyond the pale of doubt. This is why an investigating
officer (1.0) is expected to alert the jurisdictional Mugistrate of the occurrence,
who in turn should i mediately exami ne the injured. Wien this procedure is

adopt ed, conditional on the certification of a doctor that the injured is in a fit state
to nake a statenment, a Dying Declaration assunes incontrovertible evidentiary

val ue. We cannot conceive of a nore inportant duty cast on the Magistrate, since
the life & death of a human being is of paranmount inportance. We think that only

if it is inpossible for the Magistrate to personally performthis duty, should he



deput e anot her senior official. Non-adherence to this procedure woul d needl essly
and avoi dably cast a shadow on the recording of a Dying Declaration. The
prosecution, therefore, would be expected to prove that every step was diligently
complied with. The prosecution would have to produce the doctor or the nmedica
authority to establish that on the exami nation of the injured/ deceased, the police
had been immedi ately informed. The |.QO who was so inforned would then have

to testify that he alerted the Magi strate, on whose non- availability, sone
responsi bl e person was deputed for the puagose of recording the Dying

Decl aration. W& are not in any nmanner of doubt that where medical opinionis to

the effect that a person is facing death as a consequence of unnatural events, the
responsibility of the Magistrate to record the statenent far outwei ghs any other
responsibility. There may be instances where there was no tine to followthis
procedure, but that does not seemto be what has transpired in the case in hand. In
cases where sone other person is stated to be recipient of a Dying Declaration

doubts may reasonably arise

10 Since the burden of proving i nnocence beyond reasonabl e doubt shifts to the
Accused in the case of a dowy death, as it has in the present case, it was

i mperative for the defence to prove the sequence of events which lead to the
recording of the alleged Dying Declaration by the Tehsildar DWM. Thi s burden
has not even been faintly addressed. It appears that at the tine of seeking bail the
accused had requested the Sessions Court to call for the alleged Dying Decl aration
Keeping in perspective that none of the Accused was present when the deceased

was receiving nedical treatnment in the hospital, or when the Dying Declaration

was al l egedly recorded, or at the time of death, or even at the tine of cremation
the manner in which the Accused | earnt of the existence of the Dying Declaration

has not been di scl osed. The statenent of the |I.O also does not clarify the
position; he has stated that he learnt of the existence of the Dying Declaration from
the relatives of the deceased. On the agglication of Sher Singh, the burden and
necessity of proving this sequence of events stood transferred to the shoul ders of
the Accused since Section 304B of the | PC had been attracted. The I.QO has

deposed that all the Accused, including the late father-in-law, Gorakh Nath, had

absconded after the incident. In fact, in the cross-examnation, the |I.O states that



"there is no reliable information about the Dying Declaration... On keeping this
informati on that the Dying Declaration of Vijay Lakshm was recorded by the
Magi strate | did not consider any need of this thing". Neither the Doctor DW2 who
had allegedly certified that the deceased was in a fit condition to make a statenent
nor the Tehsildar who had allegedly witten down the all eged Dyi ng Decl arati on

has stated the nanner in which the Tehsildar had been conscripted or located to

performthis inportant recording. The Dying Decl aration appears to have
mysteriously popped up and referred to at the time of praying for bail. The chain
or sequence of events which lead to its recording renai ns undi scl osed. In his

statenment, the Tehsildar has not clarified the manner in which he happened to

record the Dying Declaration and the tinmng of its transmi ssion to the Court.

Since the onus of proof had shifted to the Accused, this alleged sequence of events
shoul d have been proved beyond reasonabl e doubt by them W may enphasi se

that the Tehsildar as well as the Doctor who allegedly certified that the deceased
was in a fit state to nmake the Dying Declaration has been produced by the defence.
The Doctor should have spoken of the sequegge of events in which the Tehsil dar

came to record the Dying Declaration. The all eged excul pating Dying Declaration

is, therefore, shrouded in suspicion and we have not been persuaded to accept that

it is a genuine docunent. The defence has failed to conply with Section 113B of

the Evidence Act. The Accused bei ng charged of the conmission of a dowy

deat h ought to have entered the wi tness box thensel ves. The Accused were
present on the scene at the tinme of the occurrence, which turned out to be fatal, and
that added to their responsibility to give a credible version of their innocence in the

dowry deat h.

11 Pani ben v. State of CGujarat (1992) 2 SCC 474, WMafabhai Nagarbhai Rava

v. State of Gujarat (1992) 4 SCC 69, Vithal v. State of Maharashtra (2006) 13 SCC
54, Amarsi ngh Munnasi ngh Suryawanshi v. State of Mharashtra (2007) 15 SCC

455, Sher Singh v. State of Punjab (2008) 4 SCC 265, Sanadhan Dhudaka Koli v.

State of Maharashtra (2008) 16 SCC 705 and Surinder Kumar v. State of Punjab

(2012) 12 SCC 120, are distinguishable on facts because in the case in hand we are
not convinced of the authenticity of the Dying Declaration; in contradiction to its
form or the nental stability or lucidity of the deceased at the tinme when she

al l egedly made the statenment attributed to her
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12 The Appeals are disnissed in the above terns. The interimOder is

recal | ed.

(R K. AGRAWAL)
New Del hi ;
February 27, 2015.



