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1. The present case raises an interesting question as to
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during the manufacture of tractors made by the appellant. The

period involved is January 1996 to May 1998. The tractors that
are nmanufactured have engi nes that are bel ow 1800 CC and

are covered by an exenption notification 162/1986. W are

i nformed, however, that after 1.6.1998 this exenption has gone
and even tractors of an engine capacity of less than 1800 CC

now have to bear excise duty.

2. By a show cause notice dated 31.1.2001, the Departnent
for the period aforesaid relied upon evidence in the form of

statements made by various officers of the appellant and ot her



docunentary evidence to show that Transni ssion Assenblies

of tractors was a commodity known to the market as such and,
therefore, cane into the category of excisable goods. The
respondent by their reply dated 1.10.2001 denied this stating
that no separate product known as Transm ssion Assenblies
cane into existence which is known to the conmercial

community as such and, therefore, there was neit her
manuf acture nor marketability of the same. In the reply,
however, various statements were made which, in fact, anount

to adm ssions, that Transm ssion Assenbly of a tractor is, in

fact, known to the market as such. These adm ssions are set

out herei nbel ow.

"16. It is submtted that transm ssion assenblies
are in fact interchangeable. The Transni ssion
Assenbly can be used in both dutiable as well as
exenpt tractors, for exanple in Mdel No.325
(exenpt tractor) and Model No. 335 (dutiable
tractor). Therefore, it serves as a common input for
both tractors. Therefore, in terns of provisions of
Rul e 57CC MODVAT credit is admissible on the
conmon i nputs which formpart of transm ssion
assenblies in turn used in the manufacture of both
types of Tractors
47. 1. The departnment has relied upon the
case of Ms International Tractors Ltd., Hoshiarpur
who are supplying transm ssion assenblies.

(a) The Notice contends that Ms. Mhindra
& Mahi ndra have not purchased any transm ssion
assenblies for use in tractors fromany other unit.
Furt her, they have not supplied or transferred any
transm ssi on assenblies to any ot her person
However, they have been supplying the
transm ssion assenbly to their own units at Nagpur
and Rudhrapur for manufacturing tractors.

(b) It is submtted that this letter can at nost
|l ead to a conclusion that the transm ssion assenbly
made by M & Mis narketabl e.

50. The show cause notice has placed reliance on
certain other web site to contend that the Hoovers
on-line web site and Carraro web site shows that
transm ssion assenblies are marketed and sold. It
is submitted that while there m ght be nass
production of transni ssion assenblies narketed by
Hoovers Carraro, etc., the product specific

transm ssion assenblies of the noticees never

come to the market and have never been sol d.

Hence, there can be no question of demandi ng duty
on the transni ssion assenblies made on the
assenbly line and used for assenbling the tractors
in the noticees factory. These are not marketabl e
and hence, are not goods and there is no renova
under Rule 9 and 49."



3. The Conmi ssioner by an order dated 4.10.2002 held as

foll ows: -

"41. | find that the issue has been well exam ned in
the notice. Noticee's plea that the inpugned

transm ssion assenblies are not goods as

transm ssion assenblies do not have i ndependent

exi stence is without nerit. Noticee in fact itself

cl ears such goods on payment of duty to ECEL,

Transm ssion assenblies are well known in the
comrercial world and are very nuch dealt with as a
commercial commodity. The end use as put forth in
the notice anply proves it. To reiterate transm ssion
assenblies are cleared by the noticee to ECEL;

noti cee conpany’s sister concern (Farntrac

Di vi sion) inported transm ssion assenblies from

Carraro Spa of Italy and al so purchased
transm ssion assenblies fromCarraro India Linited,
Pune; Ms TAFE, Chennai, International Tractors

Ltd., Hoshiarpur, Mhindra & Mahindra all deal in
transmi ssi on assenblies and further information
regardi ng transm ssion assenbly availability as

such is also avail able on internet.

42. Noticee s subm ssion that no identifiable

transm ssion assenbly enmerges in their production

of Tractors is also incorrect. They are manufacturing
transm ssion assenblies for their tractors as well as
for ECEL. O course transm ssion assenblies

meant for different nodels of machi nes/vehicles wll
be of slightly different specifications fromeach other
but as a whol e transnission assenblies are one

i dentifiable conmercial product as already

di scussed. | also note that the concerned persons of
the noticee conpany thensel ves have adnitted that
transm ssion assenblies do energe as identifiable
goods. Statenents of Sh. K K Kachroo, Manager

Exci se, Shri Vinod Ahuja, Plant Head, Sh. Ranesh
Kumar Khurana, Chief Manager Production al

admt this fact. Even otherw se manufacturing of the
tractors in the noticee's factory cannot be accepted
as such a continuous process in which raw

materials are fed in the machine at one end and

final product energes at another. Only in such a
case, can it be believed that there is no i ndependent
identifiable internmedi ate stage of goods. The
procedure as adopted by the noticee is basically
assenbly of various parts & conponents and of

course all these parts and accessories which are
manuf actured by the noticee in their factory as

i dentifiable goods are excisable thensel ves.
Therefore, the energence of 1.C. Engines is

exci sabl e and so al so the energence of the

transm ssion assenbly is also excisable. In fact in
the case of Pratap Rajashtan Copper Foils Vs. CCE
-1999(109) ELT 288 (T) it was held that duty is
payabl e on intermedi ate products even if some

m nor processes were not carried to nake the

product narket abl e.

43. | also find that the noticee in their reply has laid
great enphasis on their argunment that their tractors
are manufactured as a result of integrated

manuf acturi ng process on the assenbly |ine and
therefore there is no renoval of intermedi ate goods,



if any, in terms of Rule 9 or Rule 49. | have to
reiterate that noticee’s plea is inadmssible. In terns
of Rule 9 and 49, intermedi ate goods energing

during such integrated assenbly |ine production

woul d be deenmed to have been cleared for

production and therefore liable to Central Excise
duty. Besides facts of the case are entirely different
as has been stated by the noticee conpany’s
concerned persons in their statenents. Assenbly of
a vehicle or machine on line or otherw se stil
remai ns assenbly i.e. various parts and

components are either manufactured first by the
assessee hinself or procured from outside and then
assenbl ed to produce the resulting nachine. A

exci sabl e goods energing during such assenbly or
producti on are t henmsel ves exci sabl e as
i ntermedi at e goods neant for captive consunption

unl ess or until specifically exenpt. Transm ssion
assenbly is one such excisable internediate

product and therefore its duty liability is obvious.
Therefore, | hold that these are independent,
identifiable, commercial goods capabl e of being
bought and sold in the nmarket and, therefore, are
exci sabl e goods leviable to Central Excise duty
under Section 3 of the Central Excise Act, 1944.
That i npugned transni ssion assenblies have been
used captively in production of Tractors cleared at
Nil rate of duty is not denied by the noticee. The
captive consunption exenption Notification No
67/95-C E dated 16.3.95, as amended, debars such

i nternmedi ate products used in production of exenpt
final products, fromthe duty exenption under the
notification. As the final product i.e. Tractors were
exenpt, the inmpugned transmni ssion assenblies did
attract Central Excise duty. | hold that all the
observations in the show cause notice regarding
excisability of the inmpugned goods are correct.

al so note that as far as the classification of the
product is concerned, the sane has not been
chal I enged by the noticee."

4, By the inpugned judgrment dated 27.5.2004, CESTAT

di sm ssed the appeal hol ding:

"6. W have considered the submissions of both

the sides. The Central Excise duty is |eviable on
goods nmanufactured in India. "Mnufacture" as per
the judgnent of the Supreme Court in the case of
Union of India vs. Delhi Cloth and CGeneral MIls,
1977 (1) ELT (J 199) "inplies a change .... and
there nmust be transformation; a new and different
article nust energe having a distinctive nane,
character or use.”

The Supreme Court, after referring to various

j udgnents on the concept of the manufacture, has
|laid down a two fold test for deciding whether the
process is that of "nmanufacture"” in Union of India
vs. J. G dass, 1998 (97) ELT 5(S.C.) as follows,
"First, whether by the said process a different
comrercial comodity comes into existence or

whet her the identity of the original comodity



ceases to exist; secondly, whether the comodity

whi ch was already in existence will serve no

pur pose but for the said purpose.” W find that this
two fold tests laid down by the Suprene Court is
satisfied in respect of the transm ssion assenbly
com ng into existence during the course of

manuf acture of tractors by the Appellants. After
assenbly of various parts and conponents a new

and different article known as transm ssion

assenbly energes having a distinctive nane,
character and use and but for the nmanipul ation
undert aken by the Appel l ants, the parts and
components woul d not have served the purpose

whi ch a transm ssion assenbly perfornms. The

i mpugned product is also marketable as the |earned
Seni or Departnental Representative has nentioned

the fact of its being inported by the Appellants

t hensel ves (Farnmtrac Division); the clearance of the

transm ssion assenbly by the Appellants to their
subsi diary conpany Ms. Escorts Construction

Equi prent Ltd. and the renoval of transm ssion
assenbly by Ms. Tractors and Farm Equi pnent

Ltd. The nere fact that the inpugned product is
meant only for the tractors manufactured by them
will not nmean that the inpugned product is not
capabl e of being brought to the market for being
bought and sold. The Suprenme Court in the case of
A.P. State Electricity Board vs. CCE, Hyderabad,
1994 (70) ELT 3 (S.C.) has held that the
marketability is essentially a question of fact to be
decided in the facts of each case. The fact that the
goods are not, in fact, marketed is of no rel evance.
So long the goods arc marketable, they are goods
for the purpose of Section 3 of the Central Excise
Act. It is not necessary that the goods should be
generally available in the market. W, therefore,
uphol d the finding in the impugned order that the
transm ssion assenbly is an exci sabl e goods
exigible to Central Excise duty."

5. Shri Lakshni kurmmar an, | earned advocate for the appell ant
argued that the tractors manufactured by the appellant (having
engi nes of a capacity of less than 1800 CC) had no such thing

as a Transmi ssion Assenbly. The so-called Transm ssion

Assenmbly was only an aggregate of various itens which

connected the engine of the tractor with its wheels. Further, the
so-cal | ed Transni ssion Assenbly was specifically designed for
the appellant’s tractor and was not saleable in the market. Al so,
not a single instance of sale in the market had ever taken place.
In fact, the so-called Transm ssion Assenbly was not

somet hi ng which canme into existence at all but was part of a
conti nuous process on the assenbly line in the appellant’s
factory of manufacture at the end of which a conplete tractor

came into existence. He further submtted that post 1.6.1998 in



any case, the appellant had been payi ng 8% under Rule 57 CC

on the value of the said Transnission Assenbly as required. It

is only for the period upto August 1996 that would be in dispute.
Even for this period, he contends that ultimately the figures
woul d show that it was revenue neutral in that MODVAT credit
reversed for this period would anbunt to 1.71 crores, the duty
demand bei ng approxi mately 2.43 crores out of a total of 9.66
crores for this period of 8 nonths. He al so argued that the duty
demand was absurd in that the Transnission Assenbly of TAFE
which is said to be the sane as that of the petitioner’s was only
13,000 rupees per piece as opposed to the highly inflated figure
of Rs.53,790/-. If the figure of Rs.13,000/- is to be taken, it is
clear that the reversal of MODVAT credit would anmount to nuch
nore than the duty demand itself. He further argued that in any

case since there was no fraud or willful suppression of facts,

i nvoki ng the extended period of limtation was not in order and
that in any case the show cause notice bei ng beyond one year
of the stated period would have to be quashed on this ground

al one.

6. Shri Jai deep Gupta, |earned senior counsel for the
revenue contended that the Transm ssion Assenbly was very
much exci sabl e goods known to the market as such fromthe
statenments of the appellants thensel ves. Further, the revenue
had di scharged its burden by oral and documentary evi dence
whi ch showed beyond doubt that Transm ssion Assenbly of
tractors were excisable goods in that a new commodity came
into existence known to the market as such. It is completely
irrelevant that no sale actually took place of any such
Transm ssion Assenbly. It is enough to show that the said
goods were capabl e of being sold which, undoubtedly, they
were. He very fairly stated that on valuation, if necessary, the
matter could be remanded. He al so stated that the extended

period of Iimtation was available in the present case as the



appel |

ants on their own showi ng knew that the internediate

product of Transni ssion Assenblies was narketabl e as such

and had suppressed this fact while claining exenption of

exci se duty on the finished product, nanely, the tractor

i mport ant

Li st |

W have heard | earned counsel for the parties.

of the 7th Schedul e of the Constitution of India reads as

f ol | ows:

7

only |

" SEVENTH SCHEDULE

[Article 246]

List I -- Union List

84. Duties of excise on tobacco and ot her goods
manuf act ured or produced in India except--

(a) alcoholic liquors for human consunpti on;

(b) opium Indian henp and other narcotic drugs
and narcoti cs,

but including nmedicinal and toilet preparations
cont ai ni ng al cohol or any substance included in
sub- paragraph (b) of this entry."

It

in matters like this to begin at the beginning. Entry 84

10

is

It is clear on a reading of this Entry that a duty of excise is

evi abl e on "goods" manufactured or produced in |ndia.

"Goods" has been defined under Article 366 (12) as foll ows:

8.

"366. Definitions.--In this Constitution, unless the
cont ext ot herwi se requires, t he foll owi ng

expressi ons have the neani ngs hereby respectively
assigned to them that is to say--

(12) "goods" includes all materials, conmodities and
articles;"

Each of these three expressions has been defined in the

Shorter Oxford English Dictionary as follows: -

"Material s"

the constituent parts of sonething.

"Comodities" - a thing of use or value; a thing that is an

obj ect of trade; a thing one deals in or nmakes use of.

"Articles" - a particular item of business.

the matter of which a thing is or may be made;

11



9. Al 't hough the definition of "goods" is an inclusive one, it

clear that materials, comodities and articles spoken of in the

definition take col our fromone another. In order to be "goods" it

is clear that they should be known to the nmarket as materials,

commodities and articles that are capable of being sold.

10. In the basic judgnment which has been referred to in every
exci se case for conceptual clarity, nanely, Union of India v.

Del hi Cloth. & General MIIls Co. Ltd., 1963 Suppl. 1 SCR

586, this Court held that for excise duty to be chargeabl e under
the constitutional entry read with Section 3 of the Centra
Excise and Salt Act, two pre-requisites are necessary. First,
there nmust be "manufacture” which is understood to nean the
bringing into existence of a new substance. And secondly, the
word "goods" necessarily neans that such nmanufacture nust

bring into existence a new substance known to the market as

such which brings in the concept of marketability in addition to
manuf act ur e. A |l arge nunber of judgments have expl ai ned

what is meant by narketability in this context. In A P. State

El ectricity Board v. Collector of Central Excise, Hyderabad,
(1994) 2 SCC 428, this Court referred to a | arge nunber of
previous judgnments. Firstly, it referred to Union v. Delhi Cdoth
and General MIIs. It then referred to South Bi har Sugar MIIs
Limted V. Union of India, (1968) 3 SCR 21, in which kiln gas
whi ch was a mixture of gases generated during a process of
burning linestone with coke in a linme kiln was held not to be a
mar ket abl e commodity. Since it was a nmixture of gases and not
only carbon dioxide, it was clear that it was not known to the

mar ket as such. Carbon di oxi de was only a conponent of kiln

gas, the content of which ranged from 27 to 36.5% The Court
also referred to the decision in Union Carbide India Linmted v.
the Union of India, (1986) 2 SCC 547, in which al um num cans
in crude formused as a torch bodies were held to be not

capabl e of sale to a consunmer in their crude and unfi ni shed

13

12



form To be made sal eabl e, such cans woul d have to undergo
various processes such as, trinmng, threading and re-draw ng.
The Court also referred to Bhor Industries Ltd. v. Collector of
Central Excise, Bombay, (1989) 1 SCC 602. In that case, it

was held that crude PVC filns manufactured as an internediate
product and used in captive consunption of other goods was

not marketabl e, not being known to the market as such. The
Court also referred to CCE v. Anbal al Sarabhai, (1989) 4 SCC
112 in which an internedi ate product, nanely, starch
hydrol ysate was not narketable in that it was highly unstable
and fragnmented quickly losing its character in a couple of days.

After referring to all these judgnents, the Court held:

"10. It would be evident fromthe facts and rati o of
t he above decisions that the goods in each case
were found to be not narketable. Wether it is
refined oil (non-deodorised) concerned in Del hi
Cloth and General MIIls [1963 Supp 1 SCR 586

14
Al R 1963 SC 791] or kiln gas in South Bi har Sugar
MIls [(1968) 3 SCR 21 : AIR 1968 SC 922] or
al um ni um cans with rough uneven surface in Union
Carbide [(1986) 2 SCC 547 : 1986 SCC (Tax) 443
(1986) 2 SCR 162] or PVC filns in Bhor
I ndustries[(1989) 1 SCC 602 : 1989 SCC (Tax) 98
(1989) 1 SCR 382] or hydrolysate in Anbal a
Sarabhai [(1989) 4 SCC 112 : 1989 SCC (Tax) 584 :
(1989) 3 SCR 784] the finding in each case on the
basis of the material before the Court was that the
articles in question were not marketable and were
not known to the market as such. The ‘marketability’
is thus essentially a question of fact to be decided
on the facts of each case. There can be no
generalisation. The fact that the goods are not in
fact marketed is of no relevance. So |long as the
goods are marketable, they are goods for the
pur poses of Section 3. It is also not necessary that
the goods in question should be generally available
in the market. Even if the goods are avail able from
only one source or froma specified market, it
makes no difference so long as they are avail abl e
for purchasers. Now, in the appeals before us, the
fact that in Kerala these poles are manufactured by
i ndependent contractors who sell themto Kerala
State Electricity Board itself shows that such poles
do have a nmarket. Even if there is only one
purchaser of these articles, it nust still be said that
there is a market for these articles. The
mar ketability of articles does not depend upon the
nunber of purchasers nor is the market confined to
the territorial limts of this country. The appellant’s
own case before the excise authorities and the
CEGAT was that these poles are manufactured by
i ndependent contractors fromwhomit purchased
them This plea itself -- though not pressed before



us -- is adequate to denolish the case of the
appel lant. In our opinion, therefore, the concl usion
arrived at by the Tribunal is unobjectionable.”

15
11. In I ndian Cable Co. Ltd. v. Collector of Central Excise,

Calcutta & Ors., (1994) 6 SCC 610, this Court held: -

"10. We are of the view that the provisions of the Act
mandate that a finding that the goods are

mar ketabl e is a prerequisite or sine qua non for the

| evy of duty. Section 3 of the Act is the charging
section:

"3. Duties, specified in the Schedule to the Centra
Excise Tariff Act, 1985 to be levied.-- There shall be
| evied and collected in such manner as may be
prescribed duties of excise on all excisable

goods ot her than salt which are produced or
manufactured in India and a duty on salt

manufactured in, or inported by land into, any part

of India as, and at the rates, set forth in the
Schedule to the Central Excise Tariff Act, 1985 ...."
Section 2(d) defines "excisable goods". W have
quoted the definition in para 5 supra. The word
‘goods’ is not defined in the Act.

11. After adverting to the aforesaid definition of
"exci sabl e goods" and the neaning of the word

‘goods’, a Constitution Bench of the Suprene Court

in Union of India v.Delhi Coth and Genera

MIls JAIR 1963 SC 791 : 1963 Supp (1) SCR 586]

stated in paragraph 17 thus:

"These definitions make it clear that to becone
‘goods’ an article nust be something which

can ordinarily come to the market to be bought and
sold." (enphasi s suppl i ed)

12. In a series of decisions, this Court has held that
‘“marketability’ is an essential ingredient, to hold that
an article is dutiable or exigible to duty of excise.
The inportant decisions of this Court which have

laid down the law on this aspect are the follow ng:

(1) Union of India v. Delhi Coth and General MIIs
Co. Ltd. [AIR 1963 SC 791 : 1963 Supp (1) SCR

586] (2) South Bihar Sugar MIls Ltd. v. Union of
India [AIR 1968 SC 922 : (1968) 3 SCR 21] (3) Bhor
Industries Ltd. v. CCE [(1989) 1 SCC 602 : 1989

SCC (Tax) 98] (4) Hindustan
Pol ynmers v. CCE [(1989) 4 SCC 323 : 1990 SCC

(Tax) 118 : (1989) 43 ELT 165] (5) CCE v. Anmbal al

Sar abhai Enterprises (P) Ltd. [(1989) 4 SCC 112 :
1989 SCC (Tax) 584 : (1989) 43 ELT 214 : JT

(1989) 3 SC 341] (6) Union Carbide India

Ltd. v. Union of India [(1986) 2 SCC 547 : 1986

SCC (Tax) 443 : (1986) 24 ELT 169 : JT 1986 SC

453] (7) A P. State Electricity Board v. CCE [(1994)
2 SCC 428 : JT (1994) 1 SC 545]

13. In the latest decision in A P. State Electricity
Board v. CCE, Hyderabad [(1994) 2 SCC 428 : JT
(1994) 1 SC 545] , one of us (B.P. Jeevan Reddy,

J.) speaking for the Bench succinctly stated the |aw
thus at pages 549 and 550:

"Marketability is an essential ingredient in order to
be dutiable under the Schedule to the Act .... The
‘marketability’ is thus essentially a question of fact to
be decided in the facts of each case. There can be

16



no generalisation. The fact that the goods are not in
fact marketed is of no rel evance. So |long as the
goods were marketable, they are goods for the

pur poses of Section 3. It is not also necessary that
the goods in question should be generally avail able
in the market. Even if the goods are avail able from
only one source or froma specified market, it

makes no difference so long as they are avail abl e

for purchasers.... The marketability of articles does
not depend upon the nunber of purchasers nor is

the market confined to the territorial limts of this
country. "

(enphasi s suppl i ed)

17
‘“Marketability' is a decisive test for dutiability. It only
nmeans ‘saleable’, or "suitable for sale". It need not
be in fact ‘marketed’ . The article should be capable
of being sold or being sold, to consunmers in the
market, as it is -- wi thout anything nore. The
Appel l ate Tribunal has not adverted to the above
vital aspects nor has it entered a finding that the
PVC compound (granul es)is a "marketabl e product™
as understood in law. The Appellate Tribunal was
swayed by the fact that the conversion of PVC resin
into PVC conpound by the process enpl oyed by
the appellants anpbunts to ‘manufacture’ within the
meani ng of Section 2(f) of the Act and that by itself
will justify the levy of duty. In our view, this is a

pal pable error comritted by the Tribunal. In the
absence of a finding, that the goods are
‘marketable’ i.e. saleable or suitable for sale, we

hold that the order of the Appellate Tribunal is infirm
It should be set aside and we hereby do so. W

order a remt of the matter to the Appellate Tribuna

to consider the appeal afresh and di spose of the

same in accordance with law. There shall be no

order as to costs in this appeal.”

12. In Mti Lanminates (P) Ltd. v. Collector Central Excise,
Ahrmadabad, (1995) 3 SCC page 23, this Court held that an

i ntermedi ate product, nanely, resols, not being marketable

woul d not be exigible to duty. After referring to several earlier

judgnents, this Court held:

"11. Although the duty of excise is on manufacture

or production of the goods, but the entire concept of
bringing out new conmodity etc. is linked with

mar ketability. An article does not becone goods in

common parl ance unl ess by production or
manuf act ure sonmet hing new and different is brought
out which can be bought and sold. In Union of
India v. Delhi doth & General MIIs Co. Ltd. [AIR
1963 SC 791] , a Constitution Bench of this Court
whil e construing the word ‘ goods’ held as under:
"These definitions make it clear that to becone
‘goods’ an article nust be something which can
ordinarily come to the market to be bought and
sold."

Therefore, any goods to attract excise duty nust

18



satisfy the test of marketability. The Tariff Schedul e
by placing the goods in specific and genera

category does not alter the basic character of
leviability. The duty is attracted not because an
article is covered in any of the itens or it falls in
residuary category but it must further have been
produced or manufactured and it is capable of being
bought and sold."

13. A large part of the argunents ranged around the decision
in Union of India (UJO) & Ors. v. Sonic Electrochem (P) Ltd.

& Anr., 2002 (145) E.L.T. 274. In this judgnent the question
that arose for decision was whether the plastic body of electro

nmosqui to repell ent was exci sabl e goods. This Court held:

"7, The gernmane question is whether it has
mar ketability. The plastic body is being
manufactured to suit the requirenents of the EMR
of the respondents and is not available in the
mar ket for being bought and sold. It is not a
standardi sed item or goods known and generally

dealt with in the market. It is being nmanufactured by
the respondents for its captive consunption. It is not
a product known in the market with any conmerci al

nane.

9. It may be noticed that in the cases referred to in
t he passage, quoted above, the reasons for hol ding

the articles 'not marketable’ are different, however
they are not exhaustive. It is difficult to lay down a
precise test to determine marketability of articles.
Mar ket ability of goods has certain attributes. The
essence of marketability is neither in the formnor in
the shape or condition in which the nmanufactured
articles are to be found, it is the commercial identity
of the articles known to the market for being bought
and sold. The fact that the product in question is
general Iy not being bought and sold or has no

demand in the market would be irrelevant. The

pl astic body of EMR does not satisfy the
aforementioned criteria. There are some conpeting
manuf acturers of EMR Each is having a different

pl astic body to suit its design and requirenment. |If
one goes to the market to purchase plastic body of

EMR of the respondents either for replacenent or

ot herwi se one cannot get it in the narket because

at present it is not a comercially known product.

For these reasons, the plastic body, which is a part
of the EMR of the respondents, is not 'goods’ so as

to be liable to duty as parts of EMR under para 5(d)
of the said exenption notification."

14. Fromthis judgnment, Shri Lakshni kumaran wi shed to
enphasi se that, as in the said judgnent, Transm ssion

Assenblies were not available in the market for being bought

and sold, they were not excisable goods not being marketabl e.
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As has correctly been pointed out by M. Qupta, |earned senior

counsel appearing on behalf of the Revenue, what was held in

this judgnment is that the product should not be known in the

mar ket wi th any conmercial name. The nmonent a product is
commercially known in the sense of fulfilling the practical test of
bei ng known to persons in the market who buy and sell, the test

is satisfied. The fact that the product is generally not bought or
sold or has no demand in the narket is irrelevant. It was held

in the said judgnment that the plastic body is not known as a
comrercially distinct product in the market and, therefore, if a
manuf acturer is asked to replace such body, it would not be

repl aceabl e not being a comercially known product.

15. The facts in the present case show that Transm ssion
Assenblies of tractors are comercially known products as has
been pointed out above. The fact that not a single sale of such
Assenmbly has been made by the appellants is irrelevant. This
being the case, we are of the view that the Transni ssion
Assenbly of the tractor on the facts before us is clearly an

i nternmedi ate product which is a distinct product commrercially

known to the market as such. On this ground therefore, the

appel lants are not liable to succeed.

16. However, the appellants are on firm ground when they
say that the extended period of limtation could not have been
i nvoked in the present case. In their reply to the show cause

notice, the appellants stated:

"20.2 It is subnmitted that the noticees have been
manuf acturing tractors right from 1965 onwards till
date. The manufacturing process undertaken by the
noti cees has been made known to the Depart nent

i nnuner abl e nunber of times. Consequently the
proposal to invoke the extended period of limtation
in the present case is incorrect and the sane is
liable to be set aside.

20.3 The Noticee points out that just like the
departnent raised the issue with regard to the IC
engines in the year 1994-95, sinmlarly the
departnent is raising the issue in regard to the



transm ssi on assenbly by the present Show Cause
Notice. Therefore the dept. cannot all ege any
suppression or fraud on the part of Noticee.

20.4 However, that is not to say that there has been
any contunaci ous conduct or an intent to evade
duty on the part of the noticees. In regard to the
transm ssion assenblies which arise on the
assenbly line, if they are used in the dutiable
tractors, they would be exenpt under Captive
Consunpti on Exenption Notification No.67/95-CE
dated 16. 3. 95.

20.5 In regard to transni ssion assenbly going into
the exenpted tractor, the departnent has now

raised the issue that they are dutiable and there is
no exenption notification for such transm ssion
assenblies. Further, that the Noticee had not
clained NIL rate of duty for transm ssion assenblies
used within the factory for manufacture of tractors.
20.6 The Noticee subnmts that they never

entertained a belief that the transm ssion assenbly
woul d be dutiable and consequently, when such
transm ssi on assenblies arose on the assenbly

l'i ne,

whet her they go into the exenpted tractor or

dutiable tractor, Transmnission Assenbly as an item
was not nentioned separately in the classification

list.

This shows their bona fides and does not |ead

to an inference that there was non-nention of the
transm ssion assenblies in the classification list with
ulterior notive.

20.7 The Noticees submt that declarations of the

term'

"Transm ssi on" appearing under Headi ng

No. 87.08 showi ng that the rate of duty applicable is
15% and t he departnent knowing fully well that
tractors have been manufactured, should have

rai sed the issue regarding the transm ssion
assenbly at the earliest and not by invoking the

ext ended period as done in the present Show

Cause Notice. The nunber of Transm ssion cleared

on paynent of duty to ECEL over the entire period
fromJan. 1996 to May, 1998 is very neagre as
conpared to the total nunber of tractors (both
dutiabl e and exenpted) cleared during the period. It
is clear that only one Transm ssion Assenbly is
used in one tractor. Consequently, the Depart nent
knew t hat duty was not being paid on captively
consumed Transm ssion Assenblies. Hence,

extended period is not invocable. Thus, the
departnent was fully aware that the tractors have
been manufactured and a transm ssion assenbly is
made at the internedi ate stage. Nothing prevented
the departnment fromraising demands within the
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permi ssible shorter period of limitation under
Section 11A
21. The departnment C111W plead ignorance that
they were not aware that in a tractor a transm ssion
assenbly arises at the internmedi ate stage. Thus,
the noticee entertained a bona fide belief that since
the transm ssion assenbly forned a part of the
i ntegrated assenbly line for manufacturing tractors,
there was no renoval or exigibility of Transm ssion
Assenbly. Nothing prevented the departnment from
raising a simlar issue as to dutiability of
Transm ssion Assenblies as they raised in regard to
I.C. Engines arising at the intermediate stage, which
was done in 1995.

22. That in fact, the Show Cause Notice itself terns

22



the issue of nmanufacture and captive consunption

of transm ssion assenblies for tractors is the same
as that for 1.C Engines. However, knowing fully well
that Transm ssion Assenbly cones into existence at
the internedi ate stage, the departnent never raised
the issue. This inplies that in the present

proceedi ngs, assum ng without admitting duty is
payabl e on the transm ssion assenbly, the sane

was not being paid due to a bona fide error. The
same belief was entertained on the part of the
Noticees as well as the Departnent during the

rel evant period that transm ssion assenblies going
into the exenpted tractor do not attract duty.”

17. Added to this, the appellants have also clearly stated that
not a single Transm ssion Assenbly has in fact been sold by
themin the market. On these facts, we are of the opinion that

the appellants would fall within the test laid down in two

judgnents of this Court. In Padm ni Products v. Collector of
Central Excise, Bangal ore, 1989 (43) E. L. T. 195, this Court

hel d:

"8. Shri V. Lakshmi Kunmaran, |earned counsel for

the appellant drew our attention to the observations
of this Court in CCE v. Chenphar Drugs and

Li ni nents, Hyderabad [(1989) 2 SCC 127 : 1989

SCC (Tax) 245] where at p. 131 of the report, this
Court observed that in order to sustain an order of
the Tribunal beyond a period of six nonths and up

to a period of five years in view of the proviso to
sub-section (1) of Section 11-A of the Act, it had to
be established that the duty of excise had not been

| evied or paid or short-levied or short-paid, or
erroneously refunded by reasons of either fraud or
collusion or willful msstatenent or suppression of
facts or contravention of any provision of the Act or
Rul es made thereunder, with intent to evade

paynment of duty. It was observed by this Court that
somet hi ng positive other than nere inaction or
failure on the part of the manufacturer or producer
of conscious or deliberate wi thholding of information
when t he manufacturer knew otherwi se, is required

to be established before it is saddled with any
liability beyond the period of six nonths. Wether in
a particular set of facts and circunstances there

was any fraud or collusion or wilful nisstatenent or
suppression or contravention of any provision of any
Act, is a question of fact dependi ng upon the facts
and circunstances of a particul ar case.

....... As mentioned hereinbefore, nmere failure or
negli gence on the part of the producer or

manuf acturer either not to take out a licence in case
where there was scope for doubt as to whether

licence was required to be taken out or where there
was scope for doubt whether goods were dutiable
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or not, would not attract Section 11-A of the Act. In
the facts and circunstances of this case, there were
materials, as indicated to suggest that there was

24



scope for confusion and the appellant believing that
the goods came within the purview of the concept of

handi crafts and as such were exenpt. If there was

scope for such a belief or opinion, then failure either
to take out a licence or to pay duty on that behalf,

when there was no contrary evidence that the
producer or the manufacturer knew these were
exci sable or required to be licensed, would not

attract the penal provisions of Section 11-A of the

Act. If the facts are otherwi se, then the position
woul d be different."

18. Simlarly in Continental Foundation Joint Venture

Hol ding v. Collector of Central Excise, Chandigarh- I, (2007)

10 SCC 337, this Court held:

"14. As far as fraud and col |l usion are concerned,
is evident that the intent to evade duty is built
these very words. So far as nisstatenent or

suppression of facts are concerned, they are clearly
qualified by the word "wilful", preceding the words

"m sstatenent or suppression of facts" which nmeans
with intent to evade duty. The next set of words

"contravention of any of the provisions of this Act or

Rul es" are again qualified by the i mediately
following words "with intent to evade paynment of
duty". Therefore, there cannot be suppression or
m sstatement of fact, which is not wilful and yet
constitute a perm ssible ground for the purpose of
the proviso to Section 11-A. M sstatenent of fact
nmust be wilful.

13. Factual position goes to show that the Revenue
relied on the Grculars dated 23-5-1997 and
19-12-1997. The G rcul ar dated 6-1-1998 is the one
on whi ch the appel |l ant places reliance.

Undi sput edl v, Vi ew expressed
by CEGAT in Continental Foundation Joint Venture
case [Continental Foundation Joint Venture v. CCE
(2002) 150 ELT 216 (Tri-Del)] was held to be not
correct in a subsequent |arger Bench judgnent. It is,
therefore, clear that there was scope for

ent ertai ni ng doubt about the view to be taken. The
Tri bunal apparently has not considered these

aspects correctly. Contrary to the factua

position, CEGAT has held that no plea was taken

about there being no intention to evade paynent of
duty as the sane was to be reinbursed by the

buyer. In fact such a plea was clearly taken. The
factual scenario clearly goes to show that there was
scope for entertaining doubt, and taking a particul ar
stand which rules out application of Section 11-A of
t he Act.

12. The expression "suppression" has been used in
the proviso to Section 11-A of the Act accomnpani ed
by very strong words as "fraud" or "collusion" and,
therefore, has to be construed strictly. Mere

om ssion to give correct information is not
suppression of facts unless it was deliberate to stop
(sic evade) the paynment of duty. Suppression

means failure to disclose full information with the
intent to evade paynent of duty. Wen the facts are
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known to both the parties, omi ssion by one party to
do what he mi ght have done would not render it
suppressi on. Wien the Revenue invokes the

extended period of limtation under Section 11-A the
burden is cast upon it to prove suppression of fact.
An incorrect statenent cannot be equated with a
wilful misstatement. The latter inplies nmaking of an
incorrect statenent with the know edge that the
statement was not correct.”
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19. Judged by this test, it is clear that on facts in the present

case there was no suppression on the part of the appellants nor
was there any willful attenpt to evade duty. As stated by the
appel l ant, the appellant has been manufacturing tractors from
1965 onwar ds. There has never been any change in the

manuf acturing process. In the year 1994-95, |C engi nes were
stated by the department to contain Transm ssion Assenbli es,
whi ch were dutiable. On receiving a reply fromthe appell ant,
the departnment did not |evy any excise duty on such

Transm ssion Assenblies. The show cause notice itself stated
that the issue of manufacture and captive consunption of

Transm ssion Assenblies for tractors is the same as that for IC
engi nes. These facts, coupled with the fact that not a single
Transm ssi on Assenmbly of tractors manufactured by the

appel I ant had been sold nakes it clear that there was no
suppression or any intent to evade excise duty in the present
case. W feel that the show cause notice needs to be quashed
on this ground al one. Accordingly, the appeal is allowed, and

the judgnent dated 27.5.2004 passed by CESTAT is set aside.

G vil Appeal Nos.9469-9470 of 2010

20. This case has simlar facts. W are concerned with the
period 1.4.1997 to 31.5.1998. The show cause notice in this
case was issued on 1.5.2002, in which the extended period of

limtation was i nvoked as foll ows: -

"Ms. TAFE have filed the declaration under Rule
173B of Central Excise Rules, 1944, during the year
2000- 2001, for the manufacture of product viz.
Transm ssion Assenbly falling under Chapter

Sub- headi ng No. 8708. 00, and cleared the said
product on paynent of duty under Invoice

28



21.

No. 1120969 dated 21.6.2000. Never before in the

past M's. TAFE have declared this product al ong

with other factory finished products for which duty
was paid by them Hence, necessary verification

was conducted in order to know whet her any such

sub- assenbl i es were manufactured and cl eared by

the assessee for use in the exenpted tractors.

4. Ms. TAFE have manuf act ur ed t he
sub-assenblies as listed in the Annexure-1 and
Annexure-11 for the tractors Mddel No. TAFE 25 and
TAFE 30 inside the factory for captive use in the
production of tractors. The details of process of
manuf acture of such sub-assenblies are expl ai ned

in Annexure-111. As per Clause (ii) to Notification
No. 67/ 95 dated 16-3-1995 all inputs specified in
colum 1 of the Table in the said Notification which
al so includes inputs falling under Chapter Heading

87 of Central Excise Tariff Act, 1985, manufactured

in a factory and used within the factory of production
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inor inrelation to the manufacture of the fina
products are exenpt fromthe whol e of the excise
duty due thereon, provided the final product is
chargeable to duty. As per this notification, Ms
TAFE have paid duty on all the goods falling under
Chapt er Sub-Headi ng 87.08, used in the
manuf acture of Tractors of engine capacity |ess
than 1800cc which are exenpted, except the
sub-assenbl i es manufactured and used in the
exenpted tractors. Therefore, it appears that Ms
TAFE are liable to pay duty on all the
sub- assenbl i es manufactured (as per Annexure-|
and 11), and used in the Tractors which are exenpt
for the period fromApril, 1997 to May, 1998.

5. Ms. TAFE have not brought to the notice of

t he manufacture of sub-assenblies to the

Department with the intention to evade paynent of
exci se duty. They have willfully suppressed the fact
of the manufacture of the sub-assenblies fromthe
know edge of the Departnent and cleared the sane

wi t hout paynent of duty for use in the manufacture
of Tractors, which are exenpted. It can be seen
fromthe process of manufacture that the making of
t he i ndependent, sub-assenblies are inevitable in
the Tractor build. But, Ms TAFE chose to declare
only the parts constituting these sub-assenblies as
factory finished itenms and not sub-assenbly.

Whet her these factory finished items and bought

out, items, when assenbled will forma

sub- assenbly has not been declared by them Ms.
TAFE have chosen not to declare the

sub-assenblies willfully in order to evade paynent
of duty."

In the reply to the show cause notice, the respondents

stated that they had never sold transm ssion assenblies in the
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mar ket and that their price |list does not carry a list price for this

item The only renoval ever nade was during the warranty

period of one tractor and this one renoval does not justify the

fact that transm ssion assenblies have a market. It was further



stated that had the respondents known that transm ssion

assenbl i es wer e exci sabl e, t hey woul d have cl ai med
exenption as the finished product was exenpt. Furt her
Transm ssion Assenbly is only recognized as an Assenbly |ine

i nternmedi ate product and not as a product in itself which is
separately identifiable as in the case of other Assenblies such

as axel shaft, engine, gear parts, instrument panels, etc. The
difference in this case is that vide an order dated 30.4.2004 the
authorities found in favour of the respondents on nerits hol ding
that there was neither manufacture nor marketability of the

Transm ssion Assenblies in question. This was confirnmed in

appeal by CESTAT by the inpugned judgnent dat ed
12. 11. 2009.
22. In view of what is stated in Civil Appeal No.6561 of 2004,

the part of the order in original and the CESTAT order on nerits

have to be set aside. However, for the self-sane reasons as

are contained in Gvil Appeal No.6561 of 2004, we hold that the
extended period of limtation is not available as we are satisfied
that the reply extracted above of the respondent shows that the
respondent bona fide believed that Transm ssion Assenblies

were not dutiable. In the circunmstances, the appeals of the

revenue shall stand dism ssed on this ground.

C. A No. 457 of 2006

23. The facts in this appeal are as follows. The period
involved is April, 1996 to May, 1998 and the show cause notice
is dated 1.5.2001. As the inmpugned judgment in this case by
CESTAT nerely follows the Escorts case i.e. Civil Appea

No. 6561 of 2004, we hold that the finding of the authorities on
merits is correct. However, in this case also the extended

period of Iimtation is not available to the revenue.

24. In the order dated 26.12.2001, the Conm ssioner stated:-
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"I'n the present inquiry which was undertaken by the
proper officer, it was found that the transm ssion
assenbly or chassis assenbly which is classifiable
under Sub-heading 87.08 of the 1 st Schedule to the
Central Excise Act was not declared by the noticee

in the classification list. Therefore, their plea that
t hey have declared the chassis thereof does not

cover transm ssion assenbly or chassis assenbly.
They thenselves in their reply have adnitted that
the chassis is the nmain frane that supports the body
and the engine has to be so franmed as to receive,
hol d and fasten an engi ne and ot her conponents of
the tractors (Para 14 of the reply). Thus,
transm ssion assenbly is not the chassis and since
the noticee have failed to declare the transm ssion
assenbl y/ chassis assenbly, the suppression of

fact is clear.

The intention to evade duty is clear fromthe
statenment of Shri P.C Kale dated 12.04.2001 as the
noti cee was knowing that duty is required to be paid
on the goods which go into the assenbly of the
tractor of engine capacity less than 1800 CC. As
such tractors were exenpt fromduty during the
rel evant period. Knowing this fact very well and not
declaring the transm ssion assenbly or chassis
assenbly in the classification declaration and
clearing such transm ssion assenbly/ chassis
assenbly wi thout paynment of duty wi thout recording
their production in the statutory records and w thout
filing the RT-12 returns for the production and
cl earance of such transm ssion assenbly/ chassis
assenbly clearly established that this was done with
an intention to evade paynent of duty."

25. We find that in successive declarations nmade by the

assessee in this case starting from 16. 3. 1995 t he assessee had
declared not nerely the tractor but the chassis therefor. The
assessee bonafi de believed that the declaration of the chassis

woul d suffice as according to them Transni ssion Assenblies

were not taxabl e goods. The intention to evade duty is

according to the Conm ssioner nade out from a statenent

made by Shri P.C. Kale dated 12.4.2001. It is pointed out by

| earned counsel appearing on behalf of the appellant that in the
menor andum of appeal filed against the order in original, Shri

P.C. Kale was never in the enploynent of the appellant during
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the relevant period as he joined the appellant only in July, 2000.

Apart fromthis, it is also pointed out that the appellant is a
public sector conpany governed by a Board of Directors
consisting of IAS Oficers. Be that as it may, we are satisfied

that there was no attenpt to evade excise duty and in this case
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al so the show cause notice bei ng beyond the period of
limtation of one year would have to be quashed on this ground.
On this ground al one, therefore, the inpugned judgnent dated

3.10. 2005 is set aside. The appeal is allowed accordingly.

............................ J.
(A K Sikri)
............................ J.
(R F. Narinan)
New Del hi ;
April 29, 2015.
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