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Leave granted.

2. The appel | ant was appoi nted as a constable under the first
respondent-State on 24.12.1979. On the ground that he remai ned

absent fromduty while he was posted in police lines, Kurkshetra,

Haryana on three occasions, extending to a total period of thirty

seven days, disciplinary proceedings were initiated. He was found

guilty of misconduct and a major penalty of disnissal was inposed

on himby order dated 22.11.1994 of the Superintendent of Police,

Kurukshetra, Haryana. The appeal before the D.I.G of Police,
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before the High Court in CWP. No. 16511 of 1997. The said Wit
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Petition was di sposed of by Judgnent dated 26.05.2009. The

operative portion of the judgnment reads as foll ows:

"It is, thus, clear that the finding regarding the
petitioner having conmtted gravest ni sconduct

cannot be faulted. However, reading the inpugned

order against the backdrop of the |atest exposition of
| aw (reproduced above). | find that the punishing



authority has not considered the question regarding the
right of the petitioner’s pension. In the circunstances,
the wit petition is allowed, the inpugned orders of
puni shnent (Annexure P-3 and P-8) are set aside and

the matter is remanded back to the disciplinary
authority for taking a fresh decision on the above
aspect and pass a fresh order of punishnment within a
period of three nonths. However, the order of
reinstatenment shall remain in abeyance till such fresh
consideration and will depend upon the outconme of the
sanme. "

3. The order of the | earned Single Judge was taken up in intra
court appeal leading to the inmpugned Judgnment dated 22.02.2013.
The Division Bench set aside the judgnent of the |earned Single
Judge and dismi ssed the wit petition. Aggrieved, the appellant

approached this Court.

4. It is not in dispute that the appellant had put in around

fifteen years of service prior to his termnation. The charge agai nst

t he appel | ant was only of unauthorized absence of short durations.

The appel |l ant had an expl anation for his absence, that he was
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taking treatnment in the District Chest T.B. and Leprosy Centre,
Kurukshetra, Haryana, for his chronic tuberculosis. It appears, on
that count, the appellant pleaded for nmercy before the Inquiry

O ficer. However , t he Di sciplinary Aut hority, by order
22.11.1994, passed an order disnissing the appellant from service.
The operative portion of the order dated 22.11.1994 reads as

foll ows:

"In the case in hand the absence fromduty for 37 days
on the part of the defaulter was not an isolated act.

Even prior to this as nmentioned earlier, there have been

repeated acts of renmining absent fromduty, and
taking lenient view of the matter, the defaulter had
been let off by the award of |esser punishment giving
himan opportunity to reform Despite giving an
opportunity to reformhinmself he continued to remain
absent fromduty off and on. Such a misconduct froma
menmber of disciplined force is not expected, who has
about 15 years of service to his credit. He has thus
proved hinself to be incorrigible and thereby unfit to
continue in service. Police service is a disciplined
service and it requires to nmaintain strict discipline.
Laxity in this behal f erodes discipline in the service
causing serious affects in the maintenance of |aw and
or der.

dat ed



I thus award Constabl e Rajinder Kumar, 343/ KKR
penalty of dismi ssal fromservice with i mediate
effect.”

5. In appeal, the appellant, inter alia, pleaded for nmercy and

alteration of the punishment. H's plea was rejected by the appellate
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authority. The operative portion of the order dated 21.04.1995

passed by the appellate authority, reads as follows:

"The appell ant has further pleaded that the puni shnent
awarded to himis extrene. He is the only earning

menber of the fanmily. He has prayed for |eniency.

have perused the service record of the appellant. He

was enrolled in the police force w.e.f. 24/12/79. He has
rendered the service of 15 = years. He renai ned

absent on four occasions in the year 1986. He renai ned
from212/4/89 to 3/7/89. Again he remained absent for

33 days. He was awarded censured in 1986

Puni shment of stoppage of two increments vide O B.

No. 530/94. He was al so given puni shnent of stoppage

of one increnent vide O B. No. 523/94 for consuning
Iiquor on duty. Besides these the appellant renained
absent which were converted into the | eave of the kind
due. In these circunstances, it is fully proved that the
appel lant is an habitual defaulter. H's continued

m sconduct has fully proved himincorrigible and

conpl ete unfit for police servi ce. In t hese
circunst ances he does not deserve any |eniency. In the
case of appellant the only punishnment of disnissal can
nmeet the ends of justice. Therefore, the plea of |eniency
is also rejected.”

6. It appears, both, the |learned Single Judge as well as the

Di vi sion Bench, dealt with the challenge on an entirely different
angl e, perhaps on account of the m sconceived contentions raised

by the appellant on the clains for pension. The reliance sought to be
pl aced on Ghanshyam Dass Rel han v. State of Haryana and

othersl is of no assistance. In that case, this Court in fact

1 (2009) 14 SCC 506
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consi dered the difference between disnissal fromservice and
resignation fromservice for the purpose of pensionary benefits and

it was held that the enployee, on resignation being accepted, was
entitled, under the relevant rules, for retirenment benefits, subject to
his conpleting the prescribed service. That decision apparently does

not have any relevance in the case of the appellant. There cannot be



any dispute that the dismissal fromservice entails forfeiture of past
service as per the unanbi guous provisions under the Punjab G vi
Services Rules, 1989. The only contention, which should probably

have wei ghed with the Court, was on the quantum of punishnent in

the given factual situation. It was in that background, this Court
issued a linmted notice on 04.04.2014 for considering the only

question of quantum of puni shnent.

7. It is not in serious dispute that the appellant is a serious
patient of tuberculosis. According to the disciplinary authority as
well as the appellate authority, the appell ant became completely
unfit for service in view of the background of the unauthorized
absence on many occasions. Once a person is found unfit for service
on account of intermttent and unauthorized absence for which the
del i nquent though has a reasonabl e expl anation, no doubt, there is
no point in continuing himin service either by reverting himor by

i mposi ng puni shnents |ike stoppage of increnent, etc. But the

question is, whether dismissal is the only option in such situations
where an enployee is found unfit for service. W have no doubt in

our mnd that indiscipline of any sort cannot be tolerated at all in a
di sciplined force. However, in the factual background of the
appel I ant which we have referred to above, the disciplinary authority
or at |east the appellate authority, should have consi dered whet her

a puni shnent other than dism ssal woul d have been appropriate and
whet her dismissal is the only punishnment avail abl e and appropriate

in the circunstances. The fact that different punishments are

prescri bed under the rules shows that there is a discretion vested on
the conpetent authority to deci de what should be the proper

puni shrent taking note of the nature of m sconduct, its gravity and
its inpact on the service. Having regard to the facts and
circunstances of each case, the disciplinary authority has to take a

proper decision on punishnent.

8. Having regard to the fact that the disciplinary proceedings

were initiated in the year 1994, and having regard to the prol onged



litigation, we do not find it proper to remand the matter to any of the
authorities, either original or appellate. The authorities having found
the appellant to be unfit to continue in Police Service, we are of the

vi ew that the puni shment of conpul sory retirenent, which is also a

prescri bed puni shnent, should have been the appropriate one to be
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i nposed in the circunstances. Therefore, we set aside the order

passed by the disciplinary authority as confirned by the appellate
authority on the punishnment of dism ssal of the appellant and order
that the appellant be treated as conpulsorily retired fromservice
fromthe date of the original order, i.e., 22.11.1994. Needless also to
say that, in case the appellant is otherwise entitled to any

consequential reliefs on that account, the same shall foll ow

9. The appeal is disposed of as above. There shall be no order

as to costs.

(KURI AN JOSEPH)

New Del hi ;
Sept enber 30, 2015.
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Hon’ bl e M. Justice Kurian Joseph pronounced the judgnent



of the Bench conprising Hon’ble M. Justice T.S. Thakur and Hi s
Lor dshi p.

Leave granted.

In ternms of the signed judgnment, this appeal is disposed
of . No costs:

"8. Havi ng regard to the fact that the
di sciplinary proceedings were initiated in the
year 1994, and having regard to the prol onged
litigation, we do not find it proper to renmand the
matter to any of the authorities, either origina
or appellate. The authorities having found the
appellant to be unfit to continue in Police
Service, we are of the view that the punishnent of
compul sory retirenent, which is also a prescribed
puni shnrent, shoul d have been the appropriate one
to be inposed in the circunmstances. Therefore, we
set aside the order passed by the disciplinary
authority as confirned by the appellate authority
on the punishment of dism ssal of the appellant
and order that the appellant be treated as
conpul sorily retired fromservice fromthe date of
the original order, i.e., 22.11.1994. Needl ess
also to say that, in case the appellant is
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otherwi se entitled to any consequential reliefs on
that account, the sane shall follow

9. The appeal is disposed of as above. There
shall be no order as to costs."

( MAHABI R SI NGH) (VEENA KHERA)
COURT MASTER COURT MASTER
(Si gned Reportable judgnent is placed on the file)



