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JELES EDUCATI ON SOCI ETY & ORS. AP
PELLANTS
VERSUS
R T. BH TALE RE
SPONDENT
JUDGMENT
J. S. KHEHAR, J.
1. Appel | ant No. 1 - Jel es Educati on Soci ety (
her ei naft er
referred to as ‘the appel l ant-society’) runs and op
erates t he
Mahat ma Gandhi Vi dyamandir School . The school is upto C ass-X. One
Raut was engaged by the school, as a trained G aduate Teacher
to
teach the subjects of English and Sanskrit. For reasons wh

ich are

not rel evant

nder ed hi s

resignation,
The

same was accepted on 26.07.1989.

2. The

ment on

04.12.1987, seeking to fil
the resignati on of Raut.

adverti senent,

for

t he present controversy, Raut

in the mddle of the academ ¢ sessi on 1989-90.

appel | ant-soci ety i ssued an adverti

up the vacancy created as a result of

te

se

An English translation of the aforesaid

i s being reproduced hereunder

"WANTED

Want ed trai ned Gaduate Teacher to teach

Signature Not Verified

Engli sh & Sanskrit.

Digitally signed by
Sati sh Kumar Yadav

Priority for Backward C ass.

Dat e: 2015. 10. 27 Contact imediately with certificates. Mahat ma
17:17:53 I ST
Reason: Gandhi Vi dyanmandir, Bandra (E), Minbai-51."

3. It is apparent that the appellant-society was |ooking out



for a Trained G aduate Teacher to teach English and Sanskrit. It

al so ener ges from t he adverti senent, t hat t he choi ce
appoi ntment was to be nade from out of backward class candi dates

i f possi bl e. The respondent - R T. Bhi t al e, who bel onged to
cat egory of "t her Backwar d Cl ass’ whi ch is al so anongst
backwar d cl asses, recogni zed for t he pr esent process
appoi ntment, applied for the post of Trained G aduate Teacher, in

furtherance of the advertisenent extracted above. He was sel ected,

and was issued the follow ng appoi ntnment order on 07.12.1987 :

"Wth reference to your application dated
4.4.1987, | have the pleasure to informyou that
you are hereby appointed as an Asstt. Teacher on
Rs. 365/ - per nmont h in t he scal e of
Rs. 365- 15- 500- 20- 660- EB- 20- 760 with effect from
7.12.1987 or the date you report for duty. You
will be entitled to all owance such as conpensatory
| ocal all owances, House Rent Allowance and dearness
al | ownance as specifically sanctioned by Gover nnent
fromtime to tinme.

2. Your appointnent is purely tenporary for a
period of (not legible) nonths from7.12. 1987 to
30.4.1988 (not legible). After expiry of the above
peri od your services shall stand term nated wi thout
any notice or (not |egible).

3. The ternms of your enploynent and conditions

of service shall be as laid down in the Maharashtra
Enmpl oyees of Private Schools (Conditions of
Service) Regul ation Act, 1977 and the rul es nade

t her eunder .

4. You shall have to undergo a medi ca
exam nation by Dr.(not legible) within three nonths
fromthe date of joining the post. Your appointnent
shal | be conditional pending the receipt of

physical fitness certificate fromthe doctor whose
name i s nentioned above."

(enphasis is ours)

for

t he
t he

of

4, It is therefore appar ent, t hat t he respondent’s

appoi ntnment, was for the renmaining period of the acadenic session
3

1987- 88, and woul d cul mi nate on 30. 04. 1988. The Schoo
Commi ttee took a decision on 29.03.1988, not to continue with the

respondent any further, and accordingly, in consonance with the

letter of appointnent dated 07.12.1987, his appointnent cane to an

end on 30. 04. 1988. He was intimted about his term nation on the
same day i.e., on 30.03.1988.

5. Di ssatisfied with the order, by which his services were

Managemnent



di spensed with, the respondent preferred an appeal assailing the
order dated 30.04.1988 under Section 9 of the Maharashtra Enpl oyees
of Private Schools (Conditions of Service) Regulation Act, 1977
(hereinafter referred to as ‘the 1977 Act’). The position adopted

by t he r espondent was, t hat his appoi nt nent vi de order
ed

07.12.1987 was liable to be considered as permanent, since the same
was agai nst a permanent vacancy, created by the resignation of
Raut. It was also his contention, that he belonged to the reserved

category, for which the post had been advertised, and as such

there was no justification what soever for not treating

S
appoi nt ment as pernmanent.
6. The above position adopted by the respondent, was sought

to be contested by the appellant-society. The case set up by the

appel I ant-soci ety was, t hat t he r espondent did not satisfy

e
conditions of eligibility, for occupying the vacancy created by
Raut. In this behalf even while acknow edgi ng the position adopted
by the respondent, namely, that the post in question was to be

filled up by way of reservation out of backward cl asses candi dates,

it was poi nt ed out, t hat t hose who had r esponded to

e

adverti senent dat ed 04.12. 1987, shoul d have had qualifications
4

whi ch woul d enabl e them to teach t he subj ects of Engl i sh and
Sanskrit, nanely, the subjects which Raut was handling, while in

t he enpl oynent of the Mahat ma Gandhi Vi dyamandir School. It was

al so the case of the appellant-society, that whilst the respondent

possessed the qualifications to teach English, he did not possess

the qualifications to teach Sanskrit, and w thout possessing the

said qualifications, he would be useless for inparting training in

the subject of Sanskrit. To substantiate, that the respondent did

not possess any qualification in Sanskrit, the appellant-society

has placed on the record of this case, a xerox copy of the B. A

( Speci al ) degree qual i fication, as al so, t he B. Ed degree

qualification awarded to the respondent, wherefromit is apparent,

dat

hi

th

th



that he did not undertake any course in the subject of Sanskrit.
The fact that the respondent did not possess any qualification in
the subject of Sanskrit, is not a matter of dispute, between the
rival parties.

7. The School Tribunal accepted the appeal preferred by the
respondent, vide an order dated 26.06.1992. The School Tribuna
arrived at the conclusion, that the appointnent of the respondent
was liable to be treated as permanent, and as such, since the
services of the respondent had been ternminated in violation of the
statutory rules, his termnation fromenpl oynment, was held as not
sustainable in | aw

8. The order dated 26.06.1992 passed by the School Tribuna
was assailed by the appellant-society before the Hi gh Court of

Judi cature at Bonbay (hereinafter referred to as ‘the Hi gh Court’)

by filing Wit Petition No.232 of 1993. During the hearing of the
5

aforesaid wit petition, the H gh Court passed an interim order
dated 05.03.1993. The interimorder passed by the Hi gh Court is
avail able on the record of this case. Its perusal reveals, that as
an interimmeasure, the High Court required the appellant-society
to engage the respondent herein, on a year to year basis, wthout

prejudice to the rights and contentions of the rival parties.
t

is also not a matter of dispute, that in furtherance of the interim

order dat ed 05. 03. 1993, t he r espondent was conti nued in
e

enpl oynent of the appellant-society, on a year to year basis.

9. After having been reinstated in service in terns of the

or der passed by t he School Tri bunal dat ed 26. 06. 1992, and
e

interim order passed by t he Hi gh Court on 05. 03. 1993

e

respondent desired to contest elections in January, 1995. He sought
| eave for the above purpose. The request of the respondent, for

| eave made t hr ough his representation dat ed 19. 01. 1995
s

decl i ned by t he appel I ant-soci ety on 31.1.1995
e

th

th

th

Th



appel I ant-soci ety advi sed the respondent to tender his resignation

if he desired to contest the above el ection, under Rule 42(3) of

the Maharashtra Private School Enployees (Condition of Service)

Rul es, 1981 (hereinafter referred to as ‘the ‘1981 Rules’). Despite

the fact, that the respondent was denied |l eave for the period in

terms of his representation dated 19.01.1995, the respondent did

not attend to his duties, and any how contested the above el ection

He al so did not tender his resignation in terns of Rule 42(3) of

the 1981 Rul es. It is therefore, that the appellant-society yet
again term nated the services of the respondent, by an order dated

16. 02. 1995.
6

10. The above order of ternination dated 16.02.1995 was again
assailed by the respondent, by preferring an appeal before the

School Tribunal, under Section 9 of the 1977 Act. On 09. 03. 1995,

t he School Tri bunal passed an interim or der in favour

t he

r espondent, by whi ch t he i mpugned order of term nation

ted

16. 02. 1995 was ordered to be st ayed. It is in t he

ove

ci rcunst ances, t hat t he r espondent once again despite
his

term nation for t he second time, was permitted to conti nue
in

servi ce.

11. The above appeal filed by the respondent, to assail the

order dated 16.02.1995, was dismissed in default on 30.04.2001. A

request made by the respondent for restoration of the sane, was

declined by the School Tribunal on 10.02.2003. It is in the above
ci rcunst ances, that the respondent preferred Wit Petition No.2975

of 2003 before the High Court. By an order dated 01.12.2003, the

Hi gh Court al | oned t he above Wit petition, and ordered
t he

restoration of the appeal preferred by the respondent, before the
School Tribunal. By its order dated 07.05.2004, the School Tribuna
di smi ssed the appeal filed by the respondent, against the order of

his term nation dated 16.02. 1995. On this occasion, the respondent

da

ab



approached the Hi gh Court by filing Wit Petition No.10576 of 2004.
12. By the inpugned order dated 28.10.2005, the H gh Court
collectively disposed of Wit Petition No.232 of 1993 filed by the
appel l ant-society, and Wit Petition No. 10576 of 2004 preferred by
the respondent. The High Court affirned the order passed by the
School Tribunal dated 26.06.1992 hol ding, that the appellant was

i nducted as a permanent enpl oyee, and his services were dispensed

7
with in violation of the statutory rules. I nsofar as Wit Petition
10576 of 2004 is concer ned, t he Hi gh Court arrived at
concl usi on, t hat t he School Management was not justified

requiring the respondent to tender his resignation under Rule 42(3)
of the 1981 Rules, on account of the fact that he was a pernanent
enpl oyee, and not a tenporary enpl oyee.

13. The instant controversy, necessarily has to be exam ned
in the background of the statutory rules relied on. First and
forenpst, it is essential for us to take into consideration Section
5 of the 1977 Act. The sane is being extracted hereunder

"5. Certain obligations of Managenent of private

school s: - (1) The Managenent shall, as soon as
possible, fill in, in the manner prescribed, every
per manent vacancy in a private school by the

appoi ntment of a person duly qualified to fill such
vacancy:

Provi ded that, unless such vacancy is to be
filled in by pronotion, the Managenent shall
before proceeding to fill such vacancy, ascertain
fromthe Educational |nspector, G eater Bonbay,
the Education O ficer, Zlla Parishad or, as the
case may be, the Director or the Oficer designated
by the Director in respect of schools inparting
techni cal, vocational, art or special education
whet her there is any suitable person avail able on
the list of surplus persons nmintained by him for
absorption in other schools; and in the event of
such person being avail abl e, the Managenent shal
appoi nt that person in such vacancy.

(2) Every person appointed to fill a permanent
vacancy except Shi kshan Sevak shall be on probation
for a period of two years. Subject to the
provi sions of sub sections (3) and (4), he shall,
on conpletion of this probation period of two
years, be deened to have been confirnmed

Provi ded that, every person appointed as
shi kshan sevak shall be on probation for a period
of three years.

(2A) Subject to the provisions of sub-sections
(3) and (4), Shikshan Sevak shall, on conpletion of
the probation period of three years, be deened to
have been appointed and confirmed as a teacher

t he

in



14.

(3) If in the opinion of the Managenent, the work
or behavi our of any probationer, during the period
of hi s probation, is not satisfactory, the
Managenment may term nate his services at any tine
during the said period after giving himone nmonth’s
notice or salary or honorariumof one nmonth in lieu
of noti ce.

(4) If the services of any probationer are

ter mi nat ed under sub-section (3) and he is
reappoi nted by the Managenent in the same school or
any ot her school belonging to it within a period of
one year fromthe date on which his services were
term nated, then the period of probation undergone
by him previously shall be taken into consideration
in calculating the required period of probation for
t he purposes of sub-section (2).

(4A) Nothing in sub-section (2), (3) or (4) shal
apply to a person appointed to fill a pernmanent
vacancy by pronotion or by absorption as provided
under the proviso to sub-section (1).

(5) The Managenent may fill in every tenporary
vacancy by appointing a person duly qualified to
fill such vacancy. The order of appointnent shal
be drawn up in the formprescribed in that behalf,
and shall state the period of appointnment of such
person."

(enphasis is ours)

It was the contention of the |earned counsel for the

respondent, that Section 5 of the 1977 Act envi sages two water

tight conpartnents.

caters to appoi nt nent agai nst pernanent vacanci es,

caters to

agai nst tenporary vacanci es.

t he second conti ngency, whi ch rel ates

advanced at the hands of the |earned counsel for the respondent

seens to be justified and we endorse the sane, nanely, that Section

5 deal s

vacanci es. It

of the nature

with filling up of per manent as wel |

is however inportant to highlight, that irrespective
9

of appoi ntment (against a permanent or temnporary

vacancy), both the sub-sections of Section 5 mandate that the

appoi ntee wl|l

have to be a person duly qualified..."

15. The ot her statutory provision, that needs to be taken

into consideration is Rule 9, of the 1981 Rules. A relevant extract

of the sane is being extracted hereunder

"9. Appointment of staff.

The first postulated through Section 5(1) which

and Section 5(5)

to

as

enpl oynent

In view of the above, the subm ssions

tenporary



(1) The t eachi ng staf f of t he

adequat e having regard to the nunber of classes in

the school and the curriculumincluding alternative
courses provided and the optional subjects taught

t herein.

(2) Appointnents of teaching staff (other than the

Head and Assistant Head) and those of non-teaching

school shal | be

staff in a school shal | be made by t he Schoo
Conmittee:
Provi ded that, appointnents in | eave vacanci es of

a short duration not exceeding three nonths, may be

made by the Head, if so authorized by the Schoo

Commi tt ee.

(3) Unless otherw se provided in these rules for

every appoi ntnment to be nade in a school, for a

teachi ng or a non-t eachi ng post, t he candi dat es

eligible for appointment and desirous of applying

for such post shall made an application in witing

giving full details regardi ng name, address, date of

birth, educational and professional qualifications,

experi ence, etc, attaching true copi es of t he

original certificates. It shall not be necessary for

candi dates ot her than those belonging to the various

sections of backward communities for whom posts are

reserved under sub-rule (7) to state their castes in

their applications.

(4) XXX XXX XXX

10

(5) XXX XXX XXX
(6) XXX XXX XXX
+[(7) The Managenent shall reserve 52 per cent of
t he t ot al number of posts of t he t eachi ng and
non-teachi ng staff for the persons belonging to the
Schedul ed Cast es, Schedul ed Tri bes, Denoti fied
Tri bes (Vi nukt a Jatis), Nomadi ¢ Tri bes, Speci al
Backwar d cat egory and ot her Backwar d Cl asses as
foll ows, nanely: -

(a) Schedul ed Castes 13 per cent;

(b) Schedul ed Tri bes 7 per cent;

(c) De-notified Tribes (A 3 per cent;

(d) Nomadi ¢ Tri bes (B) 2.5 per cent;

(e) Nomadi ¢ Tri bes (O 3 per cent;

(f) Nomadi ¢ Tri bes (D) 2 per cent;

(9) Speci al Backward Cat egory 2 per cent;

(h) O her Backward C asses 19 per cent;

Total - 52 per cent.

+sub-rule (7) substituted by Not. No. PRASHANYA.
1005/ (94/05)/SE-2 dated 08.07.2008.
(8) For t he pur pose of filling up t he vacanci es
reserved under sub-rul e (7) t he Managenent shal
advertise the vacancies in at | east one newspaper
havi ng wi de circulation in t he region and al so
notify the vacancies to the Enpl oynent Exchange of
t he District and to t he District Soci al Wl fare
O ficer +[and to the associations or organizations
of per sons bel ongi ng to Backwar d Cl asses, by
what ever nanes such associ ations or organi zati ons

are called, and which are recogni zed by Governnent
for the purposes of this sub-rule] requisitioning
the nanes of qualified personnel, if any, registered
with them If it is not possible to fill in the



reserved post from anongst candidates, if any, who

have appl i ed in response to t he adverti senent or
whose nanes are r ecommended by t he Empl oyment
11
Exchange or the District Social Wlfare Oficer +[or
such associ ations or organi zations as aforesaid] or
if no such names are recomended by the Enpl oynent
Exchange or the District Social Wl fare Oficer +[or
such associ ations or organi zati on as af or esai d]
wi thin a period of one nmont h t he Managenent
proceed to fill up the reserved post in accordance
with the provisions of sub-rule (9).
+ The wor ds are i nserted by Not
PST/ 1083/ 194/ SE-3- Cel |, dated 20.12.1984.
(9) (a) In case it is not possible to fill in the
teachi ng post for which a vacancy is reserved for a
person bel ongi ng to a particul ar cat egory
Backwar d Cl asses, t he post may be filled in
sel ecting a candi dat e from t he ot her remai ni ng
categories in the order specified in sub-rule (7)
and if no person from any of t he categories

avai l abl e, the post may be filled in temporarily or
an year-to-year basis by a candi date not bel ongi ng
to the Backward C asses.

(enphasis is ours)

16. It was the contention of the | earned counsel for the
r espondent, t hat under Rul e 9, whi ch caters
of

teaching staff, the respondent was liable to be appointed on a
per manent post, because his appoi ntnent was agai nst a pernanent
vacancy, created by Raut. It was also his contention, that he
bel onged to the category of backward cl asses (contenpl ated under
Rule 9(7) of the 1981 Rules). It was submtted, that even though
the vacancy in question was earnarked for schedul ed castes, the
respondent was entitled to be pernanently appoi nted agai nst the

same, because of the absence of a suitable and eligible Schedul ed
12

Cast e candi dat e or even from t he ot her
backwar d

classes, in terms of Rule 9(8) of the 1981 Rul es (extracted above).

Si nce t he r espondent was sel ected agai nst
vacancy,

whi ch had been duly advertised, as al so, against a post reserved
for backward classes, his appointnent was |iable to be considered
to be permanent, for all intents and purposes, and specially in

terns of the mandate contained in Rule 9(9)(a).

categ

a

may

of
by

to appoi nt nent

ories

per manent

of



17. To counter the subm ssions advanced at the hands of the

| ear ned counsel for t he respondent, | ear ned counse
for t he

appel lants, has invited our attention to Section 5(1), extracted

above, in or der to cont end, t hat it was i mperative

for t he

managenent to fill up al | per manent vacanci es, and
t hat , a

per manent vacancy should not be left unfilled on account of the
adverse affect which was liable to be caused to the students,
enrolled in the school run by the appellant-society. Referring to
Section 5(1), it was further submitted, that the sel ected candidate
had to be "...a person duly qualified to fill such vacancy...". In
addition to the above, it was the contention of the |earned counsel

for t he appel I ant s, t hat in t he process of sel ection
t he

appel l ant-society required a Trai ned Graduate Teacher, possessing

qualifications to teach t he subj ects of Engl i sh and
Sanskrit.

However, in response to the advertisenent dated 04.12.1987, the
appel l ant-society did not find any suitabl e candi date possessing

the above qualifications. It is in the above view of the nmatter,
that the appellant-society selected the respondent, and issued an

of fer of appoi nt ment on tenporary basi s, till t he end
of t he

academ c session i.e., 30.04.1988. The question that arises for our
13

consideration is, whether the respondent was liable to be treated

as a per manent enpl oyee, or whet her it was open

to t he

appel I ant-soci ety, to appoi nt him on t enpor ary basi s

upto

30. 04. 19887

18. Havi ng gi ven our thoughtful consideration to the issue in

hand, we are sati sfi ed, t hat t he effort at t he hands
of t he

appel l ant-society, in the first instance, ought to have been to
fill up the pernmanent vacancy created by Raut, on pernanent basis
This nmandate clearly emerges from Section 5(1) of the 1977 Act and

Rule 9(9)(a) of the 1981 Rules. However, in case a candidate from



t he backwar d cl ass was not avail abl e, it was open
to t he

appel l ant-society to fill up the post tenporarily, on a year to
year basi s by a candidate who may not bel ong to t he
backwar d

classes. It was however the enphatic subm ssion of the |earned
counsel for the respondent, that in case of absence of a candi date

bel onging to the backward class, the only option available to the

appel I ant-soci ety was to fill up t he vacancy by appoi nt
i ng a
candi dat e "...not bel ongi ng to t he backwar d cl ass"

It was

submitted, that the appellant-society had no option, but to follow
the said procedure, in case it desired to fill up the vacancy

created by Raut, on tenporary basis.

19. In our consi der ed Vi ew, it is appar ent ,
t hat t he
respondent did not fulfill the desired qualifications for occupying

t he permanent vacancy created by Raut, inasmuch as, he did not

possess the educational qualification of Sanskrit. On acco
unt of

hi s not possessing the qualification of Sanskrit, the respondent

was clearly not eligible for filling up the vacancy created by
14

Raut, on a permanent basis.

20. The next question that arises for our consideration is
whet her the aforesaid vacancy could be filled up on a tenporary
basis, by a candi date belonging to the backward class? In our view,
the answer to the above has to be in the affirmative. W say so
because, while filling up the vacancy if a suitable candi date was
not available fromthe particul ar backward class (for which it was
earmarked, in the present case - Schedul ed Caste), it was open to
the appellant-society to fill up the vacancy, out of the candi dates
bel ongi ng to ot her backward cl asses. And if a suitable candidate
bel onging to the ot her backward cl asses was al so not avail abl e,

then as subnitted by the | earned counsel for the respondent, the
vacancy could be filled up tenporarily, or on a year to year basis,

by a suitable candidate fromthe general /open category. But, how



woul d the post be filled up if none of the candi dates who had
applied, is considered suitable, on account of |ack of the required
qualifications. In such a situation, it nmust be kept in mnd, that
if out of the candi dates who had applied for the advertised post, a
backward cl ass candi date though not fulfilling the qualifications

stipulated for the post, was found to be the nost neritorious, he

coul d be appoi nt ed agai nst t he adverti sed vacancy on t enpor ary

basis, under Rule 9(9)(a) of the 1981 Rules. The respondent was

f ound to be nost nmeritorious candi dat e, out of t hose who had
responded to the advertisenent dated 04.12.1987. But since he did

not possess t he qualifications sti pul at ed for t he adverti sed
vacancy, it was well within the right of the appellant-society, to

offer hima tenporary appointrment till thisend of the acadenic

year, under Rule 9(9)(a). Under Rule 9(9)(a), candidates can only

be appointed on tenporary basis, or on a year to year basis, when

none of t he backwar d cl ass candi dat es is f ound sui tabl e
Accordingly, when t he r espondent was appoi nt ed tenporarily on
07.12.1987 (upto 30.04.1988) his appointnent was in conformty and

in consonance with Rule 9(9)(a) of the 1981 Rul es.

21. In view of the above, we are satisfied that the order of

term nation of the respondent’s services on 30.04.1988, was not

only in consonance with his appointnent order dated 07.12.1987, but

was also in conformity with the statutory rules

22. Havi ng recorded our above conclusion, it is not necessary

for us to deal with the second issue canvassed before us. Be that

as it my, we feel conpelled to deal with the said issue al so, on

account of the fact, that detail ed subm ssions were advanced on the

said issue also. To deternmine the validity of the second order of

term nation dat ed 16.02. 1995, Rule 42 of t he 1981 Rul es is

rel evant. The sane is extracted hereunder

"42. Contesting Elections: (1) Subject to the

provi sions of sub-rules (3) to (6)(both inclusive),
an enpl oyee nay, with previous intimtion to the
Managenment in witing, contest elections to the
University Senate in accordance with the provisions
laid down in t he respective non-Agricultura
Uni versity Acts, or as the case may be, to the



Maharashtra  Legi sl ative Council as provided in
sub-cl auses (b) and (c) of clause (3) of Article 171
of the Constitution of India.

(2) Subject to the provisions of sub-rules (3) to (6)
(both inclusive), an enployee may, with the previous
perm ssion of the Managenment in witing, contest

el ection to public of fices [other than those
mentioned in sub-rule (1)] at the Local, District,
State or National |evel

(3) Imediately after filing the nomination formfor
16

contesting such elections and the same bei ng decl ared
as valid, the enpl oyee shall proceed on | eave due and
adm ssible to him and if no leave is to his credit,
he shall proceed on extraordinary |eave, and shal
continue to be on leave till the declaration of the
el ection results.

Provi ded that the Managenment nmay require a
tenporary enpl oyee contesting such election to resign
his post even during the election canpaign, if in the
opi ni on of the Managenent, the election canpaign is
likely to adversely affect the duties of the

enpl oyee.

(4) The enpl oyee contesting such an el ection shal
not involve the Managenent, enployees or students of
the Institution in which he is enployed, in the

el ecti on canpai gn.

(5)(a) In the event of his being elected the

per manent enpl oyee shall apply for further extension
of | eave due and adnissible to himand if no |eave is
at his credit, the extra-ordinary |eave for the
period for which he is likely to continue to hold the
of fice; and the sanme shall be granted by the
Managenent in relaxation of the limt prescribed in
sub-rule (13) of rule 16

(b) In case, however, if the sessions of neetings
of the public office are held at intervals he may be
all owed to avail hinself of |eave due and admi ssible
to himor, as the case may be, the extra-ordinary

| eave, for the actual periods of the sessions or
meetings including the periods of journey and may be
allowed to attend the school during the renaining
peri ods.

(c) The period of extra-ordinary | eave avail ed of
for the purpose, shall be counted for purposes of
annual increnents.

(6)(a) In the event of a permanent enploye further
becom ng an of fice-bearer such as Chai r man,
Pr esi dent, Vi ce- Presi dent, Secretary, Joi nt
Secretary, etc., which demands full-tine attendance

or long-tinme absence fromnnormal duties, he shal

apply for keeping his lien on the post which he held,
whi ch shall be granted by the Managenent.

(b) I'n the case of a non-permanent enpl oyee who is

on leave till the declaration of election results, in
the event of his being elected he shall resign the
17

post he held i mediately on hi s el ection to

t he



public office.

(7) Provisions of sub-rules (3), (4) and (5) shal
mutatis nutandis apply to,-

(i) t he permanent enpl oyees elected to public

of fices being further elected on the University

Senate, or as the case may be, the State Board of

Secondary and Hi gher Secondary Education, by virtue

of their office;

(ii) the permanent enpl oyee nominated by the State

Government on the State Board or Division Board of

Secondary and Hi gher Secondary Education."
Under Rule 42(3), it was open to the nmanagenent, to allow an
enpl oyee seeking | eave to contest an election to proceed on |eave.
However, in extra-ordinary circunmstances where it was felt, that
the enpl oyees el ection canpaign, was |ikely to adversely affect
his duties, he could be required to tender his resignation. In
furtherance of the request made by the respondent seeking |eave,
the appel |l ant-society through its comunication dated 31.01. 1995,
advised himto tender his resignation, under Rule 42(3). The said
advi ce was tendered specifically keeping in mnd, the inportance
of t he duties and responsibilities of t he r espondent, in
background of the upcom ng annual examninations. The respondent did
not accede to the suggestion made to him by the appellant-society,
t hr ough its commruni cati on dat ed 31.01. 1995. All t he sane,

contested the election, and abstained hinself fromhis duties, for

the duration of the period for which he had applied for |eave, for

his el ection canpai gn. In the above view of the matter, we are
sati sfi ed, t hat t he order of term nation dat ed 16. 02. 1995
fully justified, special ly when t he r espondent despite
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asked, did not abide by the requirenents indicated in the proviso
to Rule 42(3) of the 1981 Rules. Having abstained fromduties

wi thout |eave, it was open to the appellant-society to dispense
with the respondent’s services. It is clear that his services were
di spensed with (by the order dated 16.02.1995), in conpliance with
Rul e 42(3). Acceptance of the prayer of the respondent, would have
the result of interpreting the above Rule, as if it was of no

consequence.

t he

he

was

bei ng



23. For the reasons recorded herei nabove, we are satisfied

t hat bot h t he orders of term nation dat ed 30. 03. 1988 and
16. 02. 1995 were in consonance with |aw Accordi ngly, the inmpugned
or der passed by t he Bonbay Hi gh Court on 28.10. 2005 hol di ng

otherw se, is hereby set aside.

24. The instant appeal is allowed, in the above terns.

25. During the course of recording this order, it was pointed

out by the | earned counsel for the respondent, that the H gh Court

by its order dated 05.03.1993 (in Wit Petition No.232 of 1993)

had all owed the respondent to continue in service fromyear to

year. Insofar as the arrears of salary payable to the respondent

is concer ned, as a t enporary arrangenent, t he Hi gh Court had
directed the appellant-society to pay the respondent a sum of

Rs. 15, 000/ -. It was subnmitted, t hat t he aforesaid sum of
Rs. 15, 000/ -, was paid by the appellant-society to the respondent,

as far back as in 1993. Learned counsel for the respondent prays,

that the above anobunt be not recovered fromhim as the respondent

was not in a position to refund t he sane. Havi ng gi ven a

t houghtful consideration to the instant issue, we are of the view,
19

that the above anpunt paid to the respondent, as far back as in
1993, shoul d not be recovered from t he respondent. W  order

accordi ngly.

......................... J.
(R BANUMATHI )
NEW DELH :
SEPTEMBER 30, 2015.
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Upon hearing the counsel the Court nmade the follow ng
ORDER

The appeal is allowed in terns of the signed judgnent.
As a sequel to the above, pendi ng interlocutory

applications stand di sposed of.

( SATI SH KUVAR YADAV) ( RENUKA SADANA)
AR- CUM PS COURT MASTER
(Signed reportable judgnent is placed on the file)



