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1. Leave granted in both petitions.

2. The question for consideration is whether the appellants

(Sadananda Gowda and Jeevaraj) have per se violated the terns

of the | ease-cum sal e agreenent that they have individually
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building on the plots allotted to them The alternative question is
whet her the construction made by themis contrary to the plan
sanctioned by the Bruhat Bangal ore Mahanagara Pali ke (for

short ‘the BBMP') and thereby violated the | ease-cumsal e

agreenment with the BDA. The term of the | ease-cumsale



agreenment alleged to have been violated is clause 4 which reads

as foll ows:
"4. The Lessee/ Purchaser shall not sub-divide the
property or construct nore than one dwelling house in it.

The expression ‘dwelling house’ neans buil ding

constructed to be used wholly for human habitation and
shal |l not include any apartnents to the buil di ng whet her
attached thereto or not, used as a shop or a building of
war ehouse or building in which manufactory operations
are conducted by nechani cal power or otherwi se.

(a) The Lessee shall plant at least two trees in the site
| eased to him"

3. In our opinion, both the questions are required to be
answered in the negative. There has been no violation of the
| ease-cum sal e agreenent or the sanction plan for construction
such as to violate the | ease-cumsal e agreement with the BDA

The facts
4, On or about 5th March, 2002 Sadananda Gowda (the then

Deputy Leader of the Opposition in the Legislative Assenbly in
Kar nat aka) addressed a letter to the Chief Mnister of Karnataka
requesting for al | ot nent of a pl ot from t he
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Devel opment Authority. This request was favourably considered
and he was allotted plot No. 2-B in HSR | ayout, Sector-3,
Bangal ore nmeasuring 50 ft x 80 ft. on 30 th August, 2006 in terms
of the Bangal ore Devel opnment Authority (Site Allotnment) Rules,
2006. 1 In accordance with the required formalities, Sadananda
Gowda executed an affidavit on 1 st Septenber, 2006 in the form
of an undertaking with the BDA in which it was stated as
foll ows: -
"4. In the event that any false statenments or declarations
furni shed and sworn to and declared in this Affidavit and
in the event that | violate any conditions of site allotnent,
the Authorities are enpowered to resune such buil ding
and site without granting any conpensation to ne and
BDA is entitled to and enpowered to resune the site for
whi ch BDA is authorized and | hereby declare so and
her eby swear accordingly."
Pursuant to the execution of the affidavit and conpletion of all

necessary adninistrative formalities, the BDA executed a

| ease-cum sal e agreenent in favour of Sadananda Gowda on 2 nd

Bangal ore



February, 2007 and on the sanme day handed over possession of

the plot to him

5. As far as Jeevaraj is concerned, he too nade a request on
or about 14th Septenber, 2004 for the allotnent of a plot to the
Chief Mnister of Karnataka and was allotted a plot by the BDA.

1

Learned counsel for Nagal axmi Bai nentioned that the discretionary allotnent
was not warranted but that was not pressed nor is it an issue before us.
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Subsequently and on his request, the allotnment was changed to

pl ot no. 13-B in HSR | ayout, Sector-3, Bangalore on 30 th

Cct ober, 2008. The area of Jeevaraj’s plot is also 50 ft. x 80 ft.
and it is adjacent to the plot allotted to Sadananda Gowda.
Jeevaraj too conpleted all necessary administrative formalities
and was handed over possession of the plot on 24 th Novenber,
2008.

6. On 4t h June, 2009 both Sadananda Gowda and Jeevar a

nmoved an application before the BDA to anml ganmate their plots.

The request was rejected by the BDA and commruni cated to them

on 24th Septenber, 2009 and there is no dispute or doubt with
regard to the validity of the reasons for turning down the
proposal for amal gamati on.

7. Thereafter, both Sadananda Gowda and Jeevaraj nade
separate applications for sanction of a building plan to the

BBMP. The building plans were for the construction of a
ground/stilt floor and two upper floors. The plans were

consi dered by the BBMP and sanctioned on 22 nd July, 2010. At

this stage, it may be noted that there was sone confusion wth
regard to the sanctioned construction but during the course of
hearing it was clarified that the sanction was for a ground/stilt
floor and two upper floors.

8. Based on the sanction so granted, the construction of the
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bui | di ngs began on the plots owned by Sadananda Gowda and

Jeevar aj .

9. On 2nd August, 2011 the Bangal ore M rror newspaper



carried a story alleging that Sadananda Gowda was maki ng an
illegal construction on the plot allotted to himand Jeevaraj by
amal gamating the two plots. The newspaper carried photographs

of the construction which showed one conposite building under
construction on the two plots and it was alleged that the
bui | di ng under construction was a five storeyed building. It was
al so alleged that a part of the building was to be used for
conmer ci al pur poses al t hough t he al | ot nent was for
resi dential purpose.

10. Apparently based on the newspaper report (and perhaps
her own research) one Nagalaxm Bai filed a Wit Petition in the
Kar nat aka Hi gh Court on 4th August, 2011 wherein a prayer was
made for a declaration that the building being constructed on
the plots above nentioned having been allotted to Sadananda
Gowda by the BDAis an illegally constructed building and that
the BDA ought to resune the site along with the building and
forfeit any anmpunt paid in this behalf by Sadananda Gowda. The
parties to the wit petition were the State of Karnataka
(respondent Nos. 1 and 2), the BDA (respondent No. 3), the
Conmi ssi oner of Police (respondent No. 4 but l|later deleted) and
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Sadananda Gowda (respondent No. 5). Later, the BBWMP was

i npl eaded as respondent No. 6 and Jeevaraj was inpl eaded as
respondent No. 7 in the Hi gh Court.

11. For the record, it may be nentioned that on 4 th August,
2011 the day the wit petition was filed, Sadananda Gowda was
appoi nted as the Chief Mnister of Karnataka.

12. The essence of the grievance of Nagal axmi Bai was that
first of all the two adjacent plots were anal gamated despite
refusal by the BDA and a conposite or consolidated buil ding
was i nperm ssibly constructed on themand therefore there was
a per se violation of the | ease-cumsale deed entered into by
Sadananda Gowda and Jeevaraj with the BDA. Secondly the
constructed building was not in conformty with the sancti oned

pl an approved by the BBMP and therefore there was a violation



of the | ease-cum sale agreenent with the BDA and the affidavit
in the formof an undertaking given to the BDA. It was al so
all eged that contrary to the | ease-cumsal e deed, the building
was i ntended to be used for comrercial purposes. These were
the three principal grievances raised by Nagal axm Bai

13. The Hi gh Court adnmitted the wit petition and issued
notice to the respondents on 10th January, 2012

14. In the nmeanwhil e, Sadananda Gowda and Jeevaraj noved

applications for nodification of the sanctioned building plan.
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There is no dispute that this was perm ssible. The request was
consi dered by the BBMP and on 26th Septenber/3 rd Cctober

2011 sanction was granted for the construction of a basenent,
ground floor and three upper floors on each plot.

adm ssion of the wit petition, the nodified building plan was
further nodified on the request of Sadananda Gowda and

Jeevaraj and construction was permtted by the BBMP on 12 th
June/ 22nd June, 2012 for a building having a basenent, ground
floor and three upper floors entirely for residential purposes.
Responses in the H gh Court

15. In response to the wit petition, affidavits were filed by the
BDA, the BBMP, Sadananda Gowda and Jeevar aj .

16. The BDA denied that the two plots in question had been
amal gamated and it also stated that it had no role in the
sanctioni ng of building plans. The BBMP stated that the

all egation that a five storeyed buil ding had been constructed was
not correct nor was it correct that the building was bei ng used
for commercial purposes. In fact, it was subrmitted that the
construction had not been conmpleted and so it could not be
assuned that the building was in violation of the sanctioned
buil ding plans or was to be used for conmercial purposes.

Attention was drawn to Section 310 of the Karnataka Minicipa
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Cor porations Act, 19762 which provided that a building cannot

After



be occupied or pernitted to be occupied w thout perm ssion
fromthe Conmissioner.3 It was submitted that Sadananda

Gowda woul d be pernmitted to occupy the building only after an

i nspection of the building and conpliance with the sanctioned

pl an.

17. The BBWP further stated (in the additional statenment of
objections filed on 9th Cctober, 2012 just a few days before

j udgnent was delivered) that the permi ssible floor area ratio of
the plot in question is 2.25 and the pernissible coverage is 65%
However, since Sadananda Gowda had purchased transferabl e

devel opnment rights, he is entitled to a floor area ratio of 3.60 and
perm ssible coverage is 82.5% The BBMP gave a chart of the

permi ssible floor area ratio, the pernmnissible coverage area and
2
Section 310 - Conpletion certificate and permi ssion to occupy or use

(1) Every person shall, within one nonth after the conpletion of the erection
of a building or the execution of any such work, deliver or send or cause to be
delivered or sent to the Conmi ssioner at his office notice in witing of such
compl eti on, acconpanied by a certificate in the formprescribed in the bye-1aws
si gned and subscribed in the manner prescribed and shall give to the
Conmi ssioner all necessary facilities for the inspection of such buildings or of
such work and shall apply for pernission to occupy the building.

(1A) Notwi t hstandi ng anything contained in sub-section (1), where perm ssion
is granted to any person for erection of a building having nore than one fl oor
such person shall, within one nonth after conpletion of execution of any of the
floors of such building, deliver or send or cause to be delivered or sent to the
Conmi ssioner at his office, a notice in witing of such conpl eti on acconpani ed by
a certificate in the formprescribed in the bye-laws, signed and subscribed in the
manner prescribed and shall give to the Comm ssioner all necessary facilities for
i nspection of such floor of the building and may apply for pernission to occupy
such floor of the building.

(2) No person shall occupy or permt to be occupied any such building, or part
of the building or use or permt to be used the building or part thereof affected by
any work, until, -

(a) perm ssion has been received fromthe Conmi ssioner in this behalf, or

(b) The Conmi ssioner has failed for thirty days after receipt of the notice of
conpletion to intimate his refusal of the said permnission
3

This is usually known as a ‘conmpletion certificate’ or an ‘occupancy certificate’
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what has been achieved in the nodified sanctioned plan. This is

as foll ows:

S.No. Details As per the Achi eved as agai nst
nmodi fi ed plan the nodified plan
1. Perni ssi bl e fl oor 3.60 2.562
area ratio
2. Perm ssi bl e 82. 50% 64. 03%

coverabl e area
It was specifically stated by the BBMP that "The nodified plan
now sanctioned is purely for residential purpose." The BBW

further stated that an inspection of the building was carried out



by the Assistant Director, Town Pl anni ng and Assi st ant

Executive Engineer of the BBMP with reference to the sanctioned
plan. During the inspection, certain deviations were noticed and
appropriate action would be taken in that regard under the

Kar nat aka Muni ci pal Corporations Act and that an occupancy
certificate woul d be issued only after the BBWMP is satisfied that
the construction nmeets the requirenents of |aw

18. Sadananda Gowda al so filed an affidavit in the Hi gh Court
in which he denied any violation of the | ease-cumsal e

agreenment or the sanctioned building plan. He denied that a five
storeyed building was constructed or that the two plots in
question were amal gamated. He subnmitted that an area of 20%

could be earmarked for commercial activity and that he had not

viol ated the sanctioned building plan. Jeevaraj also filed a nore
C. A No.13785 of 2015 (Arising out of S.L.P. (C No.37226 of 2012) etc.
or less simlar affidavit enphasizing, however, that no relief was
clained against himin the wit petition

Deci sion of the H gh Court

19. After going through the affidavits filed by the various
parties and after hearing | earned counsel, the Hi gh Court

allowed the wit petition filed by Nagal axmi Bai by its inpugned

j udgnent and order dated 19th Cctober, 2012. The Hi gh Court

held that the two plots of Sadananda Gowda and Jeevaraj were

amal gamat ed despite the refusal to grant pernission to do so by
the BDA and al so that a ‘honbgenous structure’ had cone up on

the amal gamated plots. There was, therefore, a violation of
condition No. 4 of the | ease-cumsal e agreenent. The Hi gh Court

al so held that the building plan sanctioned by the BBMP on 22 nd
July, 2010 was in violation of condition No. 4 of the

| ease-cum sal e agr eenment and t hat t he
nmodi fi cati ons were an exercise in ‘belated damage control’. The

Hi gh Court considered the decision of this Court in R&M

Trust v. Koranmangal a Residents Vigilance Goup4 and held

it inapplicable to the facts of the case. Accordingly, the High

subsequent



Court quashed the orders sanctioning the building construction
pl ans in favour of Sadananda Gowda and Jeevaraj by the BBWP
and directed the BDA to take action against themin terns of

4
(2005) 3 SCC 91
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condition No. 4 of the | ease-cumsal e agreenent as well as the

affidavit in the formof an undertaking given by themto the BDA
for abiding by the ternms and conditions thereof and the

all otment rul es.

20. The sum and substance of the decision of the High Court
is to be found in paragraph 53 and paragraph 61 thereof and
these read as foll ows:

"53. Fromthe facts pleaded and materials on record and
even the avernments as contained in the statements of
objections filed on behalf of respondents and annexures
such as phot ographs produced by the petitioner and the
respondents, it cannot be disputed nor in any nmanner
doubt ed that a honbgenous structure which has been
characterized as one plus four floors or otherw se, had
been put up and this construction has conme up after
rejection of a joint request of the fifth and seventh
respondents for amal gamating the two sites and putting
up a commercial conplex or conbined structure, is a
structure which is flawed fromthe very beginning and is
clearly in contravention of the order passed by BDA

rejecting the request of the fifth and seventh respondents

for amal gamating the two sites. Apart from enabling

provi sions of the building byelaws and zonal regul ati ons,

whi ch are brought to our attention, which nay, perhaps,

enabl e a nodification of the plans and a revised plan nmay

be pernmitted, if all is within the linmts of |aw and not
prohibited by a basic law. In the instant case, as is

poi nted out by the | earned counsel for the petitioner, the
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construction initially was in violation of condition No. 4 of

the | ease-cum sal e agreenent and al so therefore violating

affidavit of undertaking."

Par agraph 61 of the decision of the H gh Court reads as foll ows:

"61. The nunicipal authority, if at all, is only concerned
with the building plan being in confornmty with the zona

regul ati ons and the building bye-laws. At the sane tineg,
conditions that are incorporated in the | ease-cumsale

C. A No.13785 of 2015 (Arising out of S.L.P. (C No.37226 of 2012) etc.
agreenent are also to be |ooked into. The manner in
which the initial plan is sanctioned by the nunicipa
aut horities approving construction of ground plus two
floors in itself indicates that they are overl ooking
condition No. 4 of the |ease-cumsal e agreenent.

Whether this initial plan can be characterized as a valid
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one or otherwise, it is obviously one overl ooking one of the

conditions of allotnment and therefore the allottees, who
are very much aware of the conditions inposed on them
by BDA, cannot take advantage of this plan sanctioned by

BBMP to sustain their action which is initially flawed and

contrary to the terns of allotnent to contend that it is



based on a valid initial plan and revised plans as
permitted in | aw as per the bye-laws etc."

21. Feel ing aggri eved, Sadananda Gowda and Jeevaraj have
preferred these appeals.

Di scussi on

22. It appears to us, on a plain reading of condition No. 4 of
the | ease-cum sal e agreenent that it is breached or violated

under three circunstances: (i) If the plot is sub-divided or (ii) If
nore than one building is constructed thereon for the purposes

of human habitation or (iii) If an apartnent whether attached to
the building or not is used as a shop or a warehouse etc.

23. As far as the first circunmstance is concerned, there is no
al l egation that either Sadananda Gowda or Jeevaraj have

sub-divided their respective plot. The allegation (though denied)
is to the contrary, which is that they have anmal gamated their

pl ots. Assunming the allegation is substantiated, it can be said at
best, that they have acted contrary to the letter dated 24 th
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Sept enber, 2009 but there is no breach or violation of condition
No. 4 of the | ease-cumsale agreenent. The effect, if any, of
acting contrary to the letter dated 24 th Septenber, 2009 has not
been canvassed or agitated. In any event, the case set up by

Nagal axmi Bai is not of a violation of the letter dated 24 th

Sept enber, 2009 but of a violation of condition No. 4 of the

| ease-cum sal e agreenent. Under these circunstances, frankly,

we fail to understand how it has been found by the Hi gh Court

that anmal ganation of the two plots (assuning it to be so) is a
breach or violation of the | ease-cumsale agreenent. Be that as

it may, factually there is no sub-division of the plots and to that
extent there is no viol ation of condi tion No. 4 of the
| ease- cum sal e agreement.

24. As regards the second and third circunstance, it is
nobody’ s case that nore than one buil ding has been constructed

on either of the plots or that the building or any part thereof is

used as a shop or warehouse etc. Therefore, this need not detain



us any further, nore particularly since the buildings are not yet
compl etely constructed.

25. The grievance of Nagalaxmi Bai is that the photographs of
the building indicate that the construction on the two plots is
actually a conposite or a conbined or a honogenous structure

and that construction is per se in violation of condition No.4 of
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the | ease-cum sal e agreenent. It is her further grievance that

after the wit petition was filed both Sadananda Gowda and

Jeevaraj made sone changes and denolished a part of the

structure by way of danmge control so that it appears that there

is a separate building on each plot. It is subnmitted that once the

condition of the | ease-cumsale agreenent is breached, the

demolition of a part of t he combi ned or composite
honbgenous structure cannot undo or renedy the violation that

has al ready occurred.

26. We are not in agreenent with the contention advanced on

behal f of Nagalaxmi Bai in this regard. The wit petition was
filed by her at a tinme when the construction was in progress - in

fact, it is still not conplete. It is true that substantial progress

was made in the construction but neverthel ess Sadananda

Gowda and Jeevaraj could nake changes therein until the grant

of an occupancy certificate by the BBMP. It would be a bit

far-fetched to assune, in a case such as the present, that an

i nconpl ete structure that can be nodified is per se contrary to

the building bye-laws or the | ease-cum sal e agreenent especially

or

when changes or nodi fi cati ons could be made t her ei n.

Corrective neasures can al ways be nmade by the owner of a
buil ding until an occupancy certificate or a conpletion certificate
is granted. It is perhaps pursuant to this ‘entitlenent’ to nake
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changes that both Sadananda Gowda and Jeevaraj appreciated

that were the structure to remain as it is, an occupancy
certificate nmight not be granted by the BBMP and that is
perhaps why there was a partial denolition of the structure.

They cannot be faulted for taking corrective steps, however



bel at ed, whether they were voluntary or pronpted by the wit
petition, or otherw se.

27. An anal ogy may be drawn in this connection with regard
to deviations that sonetimes come up in constructed buil di ngs.
Sone devi ations are conpoundabl e and sone are not and those

that are not conpoundable are required to be rectified before an
occupancy certificate or a conpletion certificate is granted.
Merely because a buil ding has sonme deviations fromthe
sanctioned plan, either at the initial stage or later on in the
construction, does not necessarily nean that the construction is
per se illegal unless the deviations are irrenedi able, in which
event an occupancy certificate or conpletion certificate will not
be granted. Changes and nodificati ons may be nade as
required by the building bye-laws or by the nunicipal authority
and this is precisely what has happened so far as the present
case is concerned, which is that to bring the construction in
conformity with the building regulations, a part of the building

was denol i shed by Sadananda Gowda and Jeevaraj. The stage at

C. A No.13785 of 2015 (Arising out of S.L.P. (C) No.37226 of 2012) etc.

whi ch the nodifications are made is not of any consequence, as

Il ong as they are nade before the occupancy certificate or a
conpletion certificate is granted.

28. Nagal axmi Bai is also aggrieved that multi-storeyed
constructions have conme up on the two plots. Like it or not,
condition No. 4 of the | ease-cum sal e agreenent does not

prohibit the construction of a nmulti-storeyed building on the plot
as long as the construction is of a dwelling house which is used
whol Iy for human habitation and not as a shop or a warehouse

or for other commrercial purposes. As long as the building
conforns to the terns of the | ease-cumsal e agreenent and the
bui I di ng regul ati ons and bye-1laws, no objection can be taken to
the construction, however |large or ungainly it mght be. In this
regard, the BDA is on record to specifically say that there is no
viol ation of the | ease-cum sal e agreenent and the BBMP is on

record to say that there is no violation of the sanctioned pl an,

15



except for some deviations. The BBWP is also on record to say
that unless the buildings are in conformty with the sanctioned
pl an and the building regul ati ons, no occupancy certificate wll
be granted to Sadananda Gowda and Jeevaraj. The matter

shoul d rest at that.

29. In our opinion, the H gh Court was in error in comng to
the concl usion that the buildings constructed on the two plots
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were not in accordance with the sanctioned plan. The buil dings

were and are still under construction and it is too early to say
that there has been a violation of the sanctioned plan. No doubt
there are sone deviations as pointed out by the BBMP but that

is a matter that can certainly be attended to by Sadananda
Gowda and Jeevaraj on the one hand and the BBMP on the

other. The nere existence of sone deviations in the buildings
does not lead to any definite conclusion that there is either a
breach or a violation of condition No. 4 of the | ease-cumsale
agreenent or the building plan sanctioned by the BBWP

30. Anot her gri evance of Nagal aximi Bai is t hat
construction is such that the building is capable of being used
as a commercial conplex. For instance, sone photographs show
that shutters have been put up and the contention is that
actually sone shops have been constructed with shutters. As
menti oned above, the building is not yet conplete and we cannot
guess why shutters have been put up by Sadananda Gowda and
Jeevaraj. There m ght or mght not be a good reason for it.
Not hi ng can be assuned either way. W al so cannot ignore the
contention put forward that 20% of the building can be

perm ssibly used for a comrercial purpose. If the putting up of
shutters is suggestive of unlawful comercial use of a part of
the building, the BDA and the BBMP will certainly consider the
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matter for whatever it is worth, including whether 20% of the

buil di ng can be comercially exploited or not.

31. It is finally contended that what we are effectively required

t he



to doistolift the veil, so to speak, and appreciate that

Sadananda Gowda is an influential politician and can nuscle his

way wWith the statutory authorities. The contention is that

Sadananda Gowda was (and is) an influential politician in

Karnat aka and was also its Chief Mnister at the relevant tine

and that nade it inpossible for any of the statutory authorities

to cone to any conclusion adverse to his interest despite an ex

faci e and egregious violation of condition No. 4 of the
| ease-cum sal e agreenent. It is difficult to accept such a bl anket

and free-wheeling submission, particularly in the absence of any
material on record. That apart, it may be recalled that even when
Sadananda Gowda applied for anmal gamati on of his plot with that

of Jeevaraj, he was an influential politician in Karnataka being

the Deputy Leader of the Qpposition. Notwithstanding this, the

BDA rejected the request of amal ganating his plot with that

Jeevaraj’s plot. Additionally, even while Nagal axmi Bai’'s wit
petition was pending in the H gh Court and Sadananda Gowda

was the Chief Mnister of Karnataka, an inspection of the

premi ses was carried out by the Assistant Director, Town

Pl anni ng and the Assistant Executive Engi neer of the BBWP
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They pointed out certain deviations in the construction and the

BBMP did state on affidavit that appropriate action would be

taken in this regard and that an occupancy certificate would be

i ssued only after the BBMP is satisfied that the construction is

in accordance with law. It is difficult to assume, under these
circunmst ances, that Sadananda Gowda exercised his influence

as the Chief Mnister of Karnataka to armtw st the BBMP since

the inspection report was not entirely in his favour.

32. This is not to say that in no circunstance can a statutory
body not be influenced by a politician who has consi derabl e

cl out . A |l ot depends on the facts of each case and the
surroundi ng circunstances. I nsofar as the present case is
concerned, in spite of the clout that Sadananda Gowda may have

wi el ded in Karnataka, his actions relating to the construction of



the building on his plot of land do not suggest any abuse, as
ment i oned above. Undoubtedly, there are some deviations in the
construction which will surely be taken care of by the BBW

whi ch has categorically stated on affidavit that an occupancy
certificate will be given only if the building constructed conforns
to the sanctioned plan and the buil ding bye-I aws.

33. In view of the above, we find no good reason to uphold the
order passed by the High Court allowing the wit petition and it

is accordingly set aside.
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Public interest litigation

34. Learned counsel for the parties addressed us on the
guestion of the bona fides of Nagalaxm Bai in filing a public
interest litigation. We |leave this question open and do not
express any opinion on the correctness or otherw se of the

deci sion of the High Court in this regard.

35. However, we note that generally speaking, procedura
technicalities ought to take a back seat in public interest
litigation. This Court held in Rural Litigation and Entitlenent

Kendra v. State of U P.5 to this effect as foll ows:

"The wit petitions before us are not inter-partes disputes
and have been raised by way of public interest litigation
and the controversy before the court is as to whether for
soci al safety and for creating a hazardl ess environnent for

the people to live in, mining in the area should be
permtted or stopped. W nmay not be taken to have said

19

that for public interest litigations, procedural |aws do not

apply. At the sane tine it has to be renenbered that

every technicality in the procedural lawis not available as

a defence when a matter of grave public inportance is for

consi deration before the court."
36. A consi der abl e anbunt has been said about public
interest litigation in R& MTrust and it is not necessary for us
to dwell any further on this except to say that in issues
pertai ning to good governance, the courts ought to be sonewhat
more liberal in entertaining public interest litigation. However
in matters that may not be of nmonment or a litigation essentially

5
1989 Supp (1) SCC 504
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di rected agai nst one organi zation or individual (such as the

20



present litigation which was directed only agai nst Sadananda

Gowda and | ater Jeevaraj was inpleaded) ought not to be

entertai ned or should be rarely entertained. O her renedies are

al so available to public spirited litigants and they should be
encouraged to avail of such renedies.

37. In such cases, that might not strictly fall in the category of
public interest litigation and for which other renedies are

avai |l abl e, insofar as the issuance of a wit of mandanus is

concerned, this Court held in Union of India v. S. B. Vohra6

t hat:

"Mandanus literally nmeans a command. The essence of
mandanus in England was that it was a royal command

i ssued by the King's Bench (now Queen's Bench) directing
performance of a public |egal duty.

A wit of mandanus is issued in favour of a person who
establishes a legal right in hinself. Awit of nandanus is
i ssued agai nst a person who has a legal duty to perform
but has failed and/or neglected to do so. Such a | ega

duty emanates fromeither in discharge of a public duty or
by operation of law. The wit of nandanus is of a nost

ext ensi ve renedi al nature. The object of mandanus is to
prevent disorder froma failure of justice and is required
to be granted in all cases where | aw has established no
specific remedy and whether justice despite denanded

has not been granted."

38. A salutary principle or a well recognized rule that needs to
be kept in nmind before issuing a wit of nandanus was stated in

6
(2004) 2 SCC 150

C. A No.13785 of 2015 (Arising out of S.L.P. (C) No.37226 of 2012) etc. 21
Saraswati Industrial Syndicate Ltd. v. Union of India7 in the

fol |l owi ng words

"The powers of the High Court under Article 226 are not

strictly confined to the Iimts to which proceedings for

prerogative wits are subject in English practice.

Neverthel ess, the well recognised rule that no wit or

order in the nature of a mandanus woul d i ssue when

there is no failure to performa mandatory duty applies in

this country as well. Even in cases of alleged breaches of

mandat ory duties, the salutary general rule, which is

subject to certain exceptions, applied by us, as it is in

Engl and, when a wit of nandanus is asked for, could be

stated as we find it set out in Halsbury’s Laws of Engl and

(3rd Edn.), Vol. 13, p. 106):
"As a general rule the order will not be granted unless
the party conpl ai ned of has known what it was he was
required to do, so that he had the neans of considering
whet her or not he should conply, and it nust be shown
by evidence that there was a distinct demand of that
whi ch the party seeking the mandanus desires to



enforce, and that that denmand was net by a refusal."
In the cases before us there was no such demand or
refusal. Thus, no ground whatsoever is shown here for the
i ssue of any wit, order, or direction under Article 226 of
the Constitution."
39. It is not necessary for us to definitively pronounce on the
contention of |earned counsel for Sadananda Gowda and
Jeevaraj that the litigation initiated by Nagal axni Bai was not a
public interest litigation or that no mandamus ought to have
been issued by the H gh Court since no denmand was made nor

was there any refusal to neet that denmand. But we do find it

necessary to reaffirmthe law should a litigant be asked to avai

(1974) 2 SCC 630
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of remedies that are not within the purview of public interest

litigation.

Exerci se of discretion

40. Learned counsel for Sadananda Gowda and Jeevaraj al so
addressed us on the issue that the H gh Court had exceeded its
jurisdiction in questioning the sanctioning of the building plans
by the BBMP and further mandating the BDA to take action

agai nst Sadananda Gowda and Jeevaraj in terns of condition

No. 4 of the | ease-cumsale agreenent and the affidavit
undertaki ng given by them thereby effectively requiring the BDA
to forfeit the |ease.

41. This Court has repeatedly held that where discretion is
required to be exercised by a statutory authority, it nust be
permitted to do so. It is not for the courts to take over the

di scretion available to a statutory authority and render a
decision. In the present case, the H gh Court has virtually taken
over the function of the BDA by requiring it to take action

agai nst Sadananda Gowda and Jeevaraj. C ause 10 of the

| ease-cum sal e agreenent gives discretion to the BDA to take
action against the lessee in the event of a default in paynment of
rent or conmi tting breach of t he condi tions of

| ease-cum sal e agreenent or the provisions of law. 8 This will, of
8

t he



In the event of the Lessee/Purchaser conmitting default in the paynment of rent
or committing breach of any conditions of this agreement or the provisions of the
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course, require a notice being given to the alleged defaul ter

foll owed by a hearing and then a decision in the matter.
By

taking over the functions of the BDA in this regard, the High

Court has gi ven a conpl ete go- bye to t he pr ocedur
a

requi renents and has mandated a particul ar course of action to

be taken by the BDA It is quite possible that if the BDA is
allowed to exercise its discretion it may not necessarily direct

forfeiture of the | ease but that was sought to be pre-enpted by

the direction given by the Hi gh Court which, in our opinion

acted beyond its jurisdiction in this regard.

42. In Mansukhl al Vi t hal das Chauhan V. State
of

GQujarat9 this Court held that it is primarily the responsibility
and duty of a statutory authority to take a decision and it should
be enabled to exercise its discretion independently. |If the
authority does not exercise its mnd i ndependently, the decision
taken by the statutory authority can be quashed and a direction
given to take an independent decision. It was said:

"Mandanus which is a discretionary renedy under Article
226 of the Constitution is requested to be issued, inter
alia, to conpel performance of public duties which may be
adm nistrative, mnisterial or statutory in nature.
Statutory duty nay be either directory or nandatory.
Statutory duties, if they are intended to be nmandatory in

Bangal ore Devel opnent Authority, (Allotment of Sites) Rules, the Lessor/Vendor
may determ ne the tenancy at any tinme after giving the Lessee/ Purchaser fifteen
days notice ending with the nmonth of the tenancy, and take possession of the
property. The Lessor/Vendor nmay also forfeit twelve and a half per cent of the
anounts treated as security deposit under clause of these presents.

9
(1997) 7 SCC 622
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character, are indicated by the use of the words "shall" or
"must". But this is not conclusive as "shall" and "nust"

have, sonetines, been interpreted as "may". Wat is
determinative of the nature of duty, whether it is

obligatory, mandatory or directory, is the scheme of the
statute in which the "duty" has been set out. Even if the
"duty" is not set out clearly and specifically in the statute,
it may be inplied as correlative to a "right".

In the performance of this duty, if the authority in whom
the discretion is vested under the statute, does not act
i ndependently and passes an order under the instructions



and orders of another authority, the Court would
intervene in the matter, quash the order and issue a
mandanus to that authority to exercise its own
di scretion."
43. To this we nmay add that if a court is of the opinion that a
statutory authority cannot take an independent or inpartia
deci sion due to sone external or internal pressure, it nust give
its reasons for coming to that conclusion. The reasons given by
the court for disabling the statutory authority fromtaking a
deci sion can always be tested and if the reasons are found to be
i nadequate, the decision of the court to by-pass the statutory
authority can always be set aside. If the reasons are cogent, then
in an exceptional case, the court may take a decision wthout
leaving it to the statutory authority to do so. However, we nust
caution that if the court were to take over the decision taking
power of the statutory authority it nust only be in exceptiona
circunstances and not as a routine. Insofar as the present case
is concerned, the High Court has not given any reason why it
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virtually took over the decision taking function of the authorities
and for this reason alone the nandanus issued by the High
Court deserves to be set aside, apart fromthe nerits of the case
whi ch we have already adverted to.
Concl usi on
44, Ther ef ore, whi chever way the decision of the H gh Court is
| ooked at, in our opinion, the conclusions arrived at and the

directions given are not sustainable in | aw and are set aside.

The appeal s are accordingly all owed.

New Del hi;
Novenber 27, 2015 (S. A. Bobhde)
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Hon’ bl e M. Justice Madan B. Lokur pronounced the judgnent

of t he Bench conprising His Lordshi p and Hon' bl e M. S. A
Bobde.

Leave granted in both the petitions.

For the reasons stated in the signed reportabl e judgnent,

the appeal s are all owed.

( SANJAY KUVAR- | ) (JASW NDER KAUR)
AR- CUM PS COURT MASTER
(Signed reportable judgnent is placed on the file)
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