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ARUN M SHRA, J.

1. Leave granted in
2. In the appeals t
provi sions contained i
anended in 1989) (for

proceedings relating t

JUDGVENT

all the special |eave petitions.

he question involved is whether in view of the

n section 6 of Punjab Disturbed Areas Act, 1983 (as
short "the 1983 Act") the prosecution or other |egal

o Police officers can be instituted w thout prior



sanction of the Central Governnent.

3. The case set up by the appellants in Crinminal Appeal No.190 of 2003

is that they are the officers of the Punjab Police. At the relevant tine they
were entrusted with the duties and responsibilities of public order and peace
inthe State of Punjab. It is averred by the appellants that, in the early
1980s, there was a sudden spurt in the terrorist activities, nmassive killings at
the hands of terrorists, looting, extortions, kidnapping, resulting into tota
coll apse of the civil administration. Mdrre than 25,000 civilians, 1800 nen
inuniformand their relatives had been killed at the hands of the terrorists
resulting into mgration of civil population in the border districts of
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Antitsar, Ferozpur and Gurdaspur. District Amitsar was bifurcated into
three police districts for the purpose of better adm nistration, nanely
Anritsar, Taran Taran and Majitha. The present cases arise frompolice
district Taran Taran which is the closest police district to Pakistan
It is further averred that on 22.7.1993 four persons were killed in an
encounter with the police. The prosecution alleged that they were killed in a
fake encounter. On the basis of the conplaint |odged by Chaman Lal, father
of one of the deceased, the CBI obtained sanction fromthe State
Governnent to prosecute the accused as at the relevant tinme, under section
6 of the 1983 Act, sanction from Central Governnent was required
However, on the basis of sanction obtained fromthe State Covernnent, the
CBI filed chargesheet against the accused persons in the Court of Special
Judge, Patiala. The appellants filed application under section 227 of the
Cr.P.C. for discharge on the ground that they had acted in the incident in the
course of their duty and sanction granted by the State Governnent was
without jurisdiction, illegal and void.
4. The CBI contested the application on the ground that sections 4 and 5
of the 1983 Act were not applicable and there was no need for obtaining
any sanction because the deceased had been killed in a fake encounter. The
3
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Speci al Court dism ssed the application filed by the accused persons.

Aggri eved thereby, they approached the High Court by filing a crimna



revision and the same has al so been disnissed. The Hi gh Court has held
that as per prosecution case it is a case of fake encounter, as such sanction
is not required. The sane could not be said to be an act in discharge of
official duties. Aggrieved thereby the appellants are before this Court. The
facts are nore or less similar in all the cases.
5. Wit Petition (Crl.) No.139/2012 has been filed by Chaman Lal with
a prayer that Union of India may be directed to grant sanction under section
197 Cr.P.C. for prosecution of police officer as set out in the affidavit of
CBI filed in Appeal No.190/2003.
6. This Court vide order dated 20.7.2001 stayed the further proceedi ngs
before the trial court in SLP (Crl.) No.2336/2001 - Balbir Singh & O's. v.
State of Punjab. Sinmilar orders of interimstay were passed in other cases
al so. One such order was passed on 21.1.2002 in SLP (Crl.)
Nos. 3072- 75/ 2001 and these matters had been tagged. On behal f of the
accused appellants, order dated 16.2.2006 has been referred to in which it
has been observed that the CBlI had stated during the course of the
argunents that the mater be sent to the Central Governnent with the entire
4
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record to consider the question of sanction in terns of section 6 of the 1983
Act. This Court in view of the stand taken by the CBlI continued the interim
stay on operation of the inmpugned orders and observed that the Central
Governnent will consider the matter in ternms of section 6 and in
accordance with |l aw wi thout being prejudiced by any observation nade in
any of the inpugned orders. Cases were ordered to be listed after three
mont hs. This Court was inforned by the Additional Solicitor General on
10. 10. 2006 that the Central Governnent has opined that the case of Balbir
Singh was not a fit case for giving sanction for prosecution in terns of
section 6 of the 1983 Act. So far as Harpal Singh is concerned, the Centra
Governnment was not the conpetent authority and with respect to another
accused Bhupinderjit Singh, CBI has not submitted full report. Thereafter
interimorder was passed on 13.2.2007 by this Court to consider grant of
sanction in the case of Gurneet Singh. On 22.9.2010 this Court noted in the

interimorder that Balbir Singh in Crl. Appeal No.190/2003 had di ed and



this Court disnissed the appeal as abated against him Appeal with respect
to other appellants was adjourned. Interimstay was granted in other
connected matters on 30.7.2012 with respect to cases pending in the trial
court at Patial a.
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7. It was subnmitted by | earned counsel appearing on behalf of accused
appel l ant that sanction to prosecute was necessary in view of the provisions
contained in section 6 of the 1983 Act as amended in 1989. Thus the
prosecution could not have been | aunched w t hout obtaining sanction of the
Central Governnment. This Court by interimorder had directed on
submi ssion being raised by CBI that the natter will be referred to the
Central Government for sanction and in certain cases Central Governnent
had granted sanction and in others it had declined. Sanction to prosecute
was necessary as the act was done in discharge of official duties. As a
matter of fact, false allegations of fake encounter have been nade in the
cases. The deceased indulged in various crimnal activities. They were
creating unrest and the officers have discharged their duties at the tine of
the incident. Thus without prior sanction to prosecute by the Centra
Governnent, they could not have been prosecuted. The prosecution
deserves to be quashed

Per contra, it was subnitted on behalf of the CBI and the |earned

counsel appearing on behalf of the conplainant that in such cases of
crimnal activities, fake encounters, custodial death due to torture etc.
sanction to prosecute is not at all required as fake encounters, torture in
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custody and other crimnal acts conplained of do not formpart of their
official duties. Thus, the H gh Court has rightly upheld the order of the trial
court, in such cases the sanction to prosecute is not necessary in such cases.
8. The matters in question as per prosecution case pertain to death
caused in fake encounter, or by torture or death in police custody.
9. It was submitted by | earned counsel on behalf of the appellants that in
the course of proceedings the CBI has taken a stand that it would refer the

cases for sanction to the Central Governnent. This Court is bound by such



stand of the CBI on the basis of which interimorder was passed and the
petition may be disposed of in terns of the interimorder that the Centra
Governnment nay deci de the question of sanction. W are not at all inpressed
by the subnission nmade by | earned counsel appearing on behalf of the
appellants. In the interimorder this Court has never decided the legality or the
correctness of the inpugned orders passed by the H gh Court. In the course of
proceedi ngs interimorder was passed on the basis of particul ar subm ssion
made by counsel for the CBlI but this Court has never decided the question
whet her sanction at this stage is necessary or not. Hence the interimorders are
of no avail to the cause espoused by the appellants.
10. On nerits, accused-appellants have relied upon the decision of the
7
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Federal Court in Dr. Hori Ram Singh v. Enperor [AIR 1939 FC 43] in
whi ch Federal Court has |aid down that the question of good faith or bad
faith is expected to be decided by the court after trial. The question of good
faith or bad faith should not be introduced at the stage of section 270(1)
with regard to the neaning of the words "purporting to be done in officia
duty", the court observed that it is difficult to say that it necessarily inmplies
"purporting to be done in good faith". In the case of enbezzlenent, an
of ficer is not doing an act in execution of his duty. It would anmount to
crimnal breach of trust under section 409 IPC but in case of provision
under section 477-A IPCif an act is done willfully, with intention to
defraud, falsify any book or account, in such cases for prosecution under
section 409, consent of Governor is not necessary but for prosecution under
section 477A, consent is necessary.
11. Rel i ance has al so been placed on the decision of this Court in
Shreekanti ah Ramayya Munipalli v. The State of Bombay [1955 (1) SCR
1177] wherein this Court had observed thus

"Now it is obvious that if section 197 of the Code of Crinmina

Procedure is construed too narromy it can never be applied,

for of course it is no part of an official’s duty to conmit an

of fence and never can be. But it is not the duty we have to

exam ne so nmuch as the act, because an official act can be

perfornmed in the discharge of official duty as well as in

8



dereliction of it. The section has content and its | anguage nust
be given nmeaning. Wat it says is -

"when any public servant ..... is accused of any offence
al | eged to have been committed by himwhile acting or
purporting to act in the discharge of his official duty......
W have therefore first to concentrate on the word * of fence’

Now an of fence sel dom consists of a single act. It is
usual Iy conposed of several elenents and, as a rule, a whole
series of acts must be proved before it can be established. In
the present case, the elenents alleged against the second
accused are, first, that there was an "entrustnent" and/or
"domi nion"; second, that the entrustnment and/or dom nion was
"in his capacity as a public servant”; third, that there was a
"di sposal"; and fourth, that the disposal was "di shonest".

Now it is evident that the entrustnment and/or dom nion here

were in an official capacity, and it is equally evident that there
could in this case be no disposal, |awful or otherw se, save by

an act done or purporting to be done in an official capacity.
Therefore, the act conplained of, nanely the disposal, could

not have been done in any other way. If it was innocent, it was

an official act; if dishonest, it was the dishonest doing of an
official act, but in either event the act was official because the
second accused coul d not dispose of the goods save by the

doing of an official act, namely officially pernmitting their

di sposal; and that he did. He actually permitted their rel ease

and purported to do it in an official capacity, and apart from
the fact that he did not pretend to act privately, there was no
other way in which he could have done it. Therefore,

what ever the intention or notive behind the act nay have

been, the physical part of it renmained unaltered, so if it was
official in the one case it was equally official in the other, and
the only difference would lie in the intention with which it was
done: in the one event, it would be done in the discharge of an
official duty and in the other, in the purported discharge of it.

The act of abetnent all eged agai nst him stands on the
same footing, for his part in the abetnent was to pernmit the
di sposal of the goods by the doing of an official act and thus
"willfully suffer” another person to use them di shonestly:
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section 405 of the Indian Penal Code. In both cases, the

"of fence" in his case would be inconplete w thout proving the

of ficial act.

W therefore hold that section 197 of the Code of

Criminal Procedure applies and that sanction was necessary,

and as there was none the trial is vitiated fromthe start. W

t heref ore quash the proceedi ngs agai nst the second accused as

al so his conviction and sentence.”
12. This Court has observed in Shreekantiah Ramayya (supra) that cases
have to be decided on their own facts.
13. Rel i ance has al so been placed on a decision of this Court in Matajog
Dobey v. H.C. Bhari [1955 (2) SCR 925] in which a conplaint was filed
under sections 323, 341, 342, and 109, Cr.P.C Sunmons were issued to
accused persons under section 323. An objection was taken by accused
Bhari as to want of sanction under section 197 Cr.P.C. It was upheld and all

the accused were di scharged. The Hi gh Court affirmed the order of the

Presi dency Magistrate. This Court held that where in pursuance of a search



warrant issued under section 6 of the Taxation on Inconme (Investigation
Conmi ssion) Act, 1947, they were required to open the entrance door and

on being challenged by the Darwan they tied himwith a rope, causing him
injuries and alleged to have assaulted the proprietor nercilessly with the

hel p of two policenen. In the facts of the case it was held by this Court that
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sanction was necessary as the assault and the use of crininal force related
to the performance of the official duties of the accused within the neaning
of section 197 Cr.P.C. In the matter of grant of sanction under section 197
Cr.P.C., the offence alleged to have been conmitted by the accused nust

have sonething to do with the accused, with the discharge of official duty.
In other words, there nust be a reasonabl e connection between the act and
the discharge of official duty. That nust have a relation to the duty that the
accused could lay a reasonable claim but not a pretended or fanciful claim
that he did it in the course of the performance of his duty. The question of
sanction nmay arise at any stage of prosecution, the Constitution Bench al so
hel d that the facts subsequently coming to light on a police or judicial
inquiry or even in the course of the prosecution evidence at the trial, may
establish the necessity for sanction. Wether sanction is necessary or not,
may have to be determ ned fromstage to stage. This Court has held thus

"I's the need for sanction to be considered as soon as the
complaint is |odged and on the allegations therein contained?

At first sight, it seens as though there is sone support for this
view in Hori Ramis case and also in Sarjoo Prasad v. The

Ki ng- Enperor (1945) F.C.R 227. Sulaiman, J. says that as the
prohibition is against the institution itself, its applicability
must be judged in the first instance at the earliest stage of
institution. Varadachariar, J. also states that the question nust
be determned with reference to the nature of the allegations
made agai nst the public servant in the crininal proceeding.
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But a careful perusal of the later parts of their judgnents
shows that they did not intent to |lay down any such

proposition. Sul ai man, J. refers (at page 179) to the
prosecution case as disclosed by the conplaint or the police
report and he winds up the discussion in these words: "Of
course, if the case as put forward fails or the defence
establishes that the act purported to be done is in execution of
duty, the proceedings will have to be dropped and the

conpl ai nt di smissed on that ground". The ot her | earned
Judge al so states at page 185, "At this stage we have only to
see whet her the case all eged against the appellant or sought to
be proved against himrelates to acts done or purporting to be



done by himin the execution of his duty". It nust be so. The
question nmay arise at any stage of the proceedings. The
compl aint may not disclose that the act constituting the of fence
was done or purported to be done in the discharge of officia
duty; but facts subsequently conming to light on a police or
judicial inquiry or even in the course of the prosecution
evidence at the trial, may establish the necessity for sanction
Whet her sanction is necessary or not may have to be
determ ned fromstage to stage. The necessity may revea
itself in the course of the progress of the case."

14. I n Bhappa Singh v. Ram Pal Singh & Ors. 1981 (Supp) SCC 12 there

was firing by the Customs party as they were resisted in carrying out a raid
peacefully and an injury was sustained by the Custons party. This Court

consi dered grant of protection under section 108 of the Gold (Control) Act,
1968 providing inmunity to an officer for official act done in good faith

under the Act. This Court has discussed the matter thus

"6. In view of the circunmstances nmentioned in the |ast
paragraph, there is little roomfor doubt that the Customs party
was not out to commit dacoity either in the jewellery shop or
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the chaubara, that they also committed no trespass into either

of those places, but that the purpose of the raid was to find out
if any illegal activity was being carried on therein. The
presence of two licensed Gold-snmths in the chaubara speaks
volumes in that behalf. It nmay further be taken for granted that
the Custons party was manhandl ed before they thensel ves

resorted to viol ence, because there was no reason for themto
open fire unless they were resisted in the carrying out of the
raid peacefully.

7. Even though what we have just stated is a general prim

facie inpression that we have forned at this stage on the
materials available to us at present, it nay not be possible to
come to a conclusive finding about the falsity or otherw se of
the conplaint. But then we think that it would anount to

giving a go-by to Section 108 of the Gold (Control) Act, if

cases of this type are allowed to be pursued to their |ogica
conclusion, i.e., to that of conviction or acquittal. In this view
of the matter we do not feel inclined to upset the inpugned
order, even though perhaps the matter may have required

further evidence before quashing of the conplaint could be

held to be fully justified. The appeal is accordingly disnissed."”

15. In State of Maharashtra v. Dr. Budhi kota Subbarao 1993 (3) SCC

339, this Court considered grant of sanction under section 197 on conpl ai nt

of espionage. It was held that it was during the discharge of official duty the
act was done, also considering the provisions contained in the Officia

Secrets Act, 1923 and the Atom c Energy Act, 1962, sanction for

prosecuti on under section 197 C.P.C. was necessary. The neaning of the

‘official act’ has been considered by this Court and held thus
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"6. Such being the nature of the provision the question is how
shoul d the expression, ‘any offence alleged to have been
conmitted by himwhile acting or purporting to act in the

di scharge of his official duty', be understood? What does it
mean? ‘Official’ according to dictionary, means pertaining to

an office. And official act or official duty means an act or duty
done by an officer in his official capacity. In S.B. Saha v. MS
Kochar (1979) 4 SCC 177 it was held: (SCC pp. 184-85, para

17)

"The words ‘any offence alleged to have been

committed by himwhile acting or purporting to act in
the discharge of his official duty’ enployed in Section
197(1) of the Code, are capable of a narrow as well as a
wide interpretation. If these words are construed too
narrom y, the section will be rendered altogether sterile,
for, ‘it is no part of an official duty to conmit an

of fence, and never can be’. In the wi der sense, these
words will take under their unbrella every act
constituting an offence, comritted in the course of the
sane transaction in which the official duty is perforned
or purports to be perfornmed. The right approach to the

i mport of these words lies between these two extrenes.
While on the one hand, it is not every offence

committed by a public servant while engaged in the
performance of his official duty, whichis entitled to
the protection of Section 197(1), an act constituting

an offence, directly and reasonably connected with

his official duty will require sanction for prosecution
under the said provision."

Use of the expression, ‘official duty’ inplies that the act or

om ssi on nust have been done by the public servant in course

of his service and that it should have been in discharge of his
duty. The section does not extend its protective cover to every
act or om ssion done by a public servant in service but restricts
its scope of operation to only those acts or om ssions which are
done by a public servant in discharge of official duty. In P

14
15

Arul swanm v. State of Madras (1967) 1 SCR 201 this Court
after reviewing the authorities right fromthe days of Federa
Court and Privy Council held:

"... It is not therefore every offence committed by a
public servant that requires sanction for prosecution

under Section 197(1) of the Crimnal Procedure Code;

nor even every act done by himwhile he is actually

engaged in the performance of his official duties; but if
the act conplained of is directly concerned with his
official duties so that, if questioned, it could be clained
to have been done by virtue of the office, then sanction
woul d be necessary. It is the quality of the act that is
important and if it falls within the scope and range of his
official duties the protection contenplated by Section

197 of the Crinminal Procedure Code will be attracted

An offence may be entirely unconnected with the

official duty as such or it may be committed within the
scope of the official duty. Where it is unconnected with
the official duty there can be no protection. It is only
when it is either within the scope of the official duty or
in excess of it that the protection is clainmble."

It has been wi dened further by extending protection to



even those acts or onissions which are done in purported
exercise of official duty. That is under the colour of office.
O ficial duty therefore inplies that the act or om ssion nust
have been done by the public servant in course of his service
and such act or onission nust have been perfornmed as part of
duty which further nust have been official in nature. The
section has, thus, to be construed strictly, while deternining its
applicability to any act or omi ssion in course of service. Its
operation has to be limted to those duties which are

di scharged in course of duty. But once any act or omi ssion

has been found to have been comitted by a public servant

in discharge of his duty then it nust be given |iberal and

wi de construction so far its official nature is concerned

For instance a public servant is not entitled to indulge in
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crimnal activities. To that extent the section has to be
construed narromy and in a restricted manner. But once it

is established that act or omission was done by the public
servant while discharging his duty then the scope of its being
official should be construed so as to advance the objective of
the section in favour of the public servant. Qtherwi se the entire
purpose of affording protection to a public servant w thout
sanction shall stand frustrated. For instance a police officer in
di scharge of duty may have to use force which may be an

of fence for the prosecution of which the sanction may be
necessary. But if the sane officer commits an act in course of
service but not in discharge of his duty then the bar under
Section 197 of the Code is not attracted. To what extent an act
or onission performed by a public servant in discharge of his
duty can be deemed to be official was explained by this Court

in Matajog Dubey v. H C. Bhari AR 1956 SC 44 thus:

"[T] he offence all eged to have been conmitted (by the
accused) nust have something to do, or nust be rel ated
in some manner with the discharge of official duty ..
there nust be a reasonabl e connection between the
act and the discharge of official duty; the act nust
bear such relation to the duty that the accused could
lay a reasonable (claim but not a pretended or
fanciful claim that he did it in the course of the
performance of his duty."”

(enphasi s suppl i ed)

If on facts, therefore, it is prima facie found that the act or
om ssion for which the accused was charged had reasonabl e
connection with discharge of his duty then it nust be held to
be official to which applicability of Section 197 of the Code
cannot be disputed.”
16. I n Mansukhl al Vithal das Chauhan v. State of Gujarat 1997 (7) SCC
622, a question came up for grant of sanction under section 6 of the
16
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Prevention of Corruption Act, 1988 in which this Court had observed that
the State CGovernnent or any other authority has a right to consider the facts
of each case and to deci de whether a public servant can be prosecuted or

not. Thus there is a discretion to grant or not to grant the sanction. This

Court has held thus



"14. From a perusal of Section 6, it would appear that the
Central or the State Government or any other authority
(dependi ng upon the category of the public servant) has the
right to consider the facts of each case and to deci de whet her
that "public servant" is to be prosecuted or not. Since the
section clearly prohibits the courts fromtaking cogni zance of
the of fences specified therein, it envisages that the Central or
the State Governnent or the "other authority" has not only the
right to consider the question of grant of sanction, it has al so
the discretion to grant or not to grant sanction."”

17. In Suresh Kumar Bhi kanthand Jain v. Pandey Aj ay Bhushan & O's.

[1998 (1) SCC 205] this Court has |laid down that the accused is not

debarred from produci ng the rel evant docunentary materials which can be

l egally | ooked into without any formal proof to support the stand that the
acts conpl ai ned of were committed in exercise of his jurisdiction or
purported jurisdiction as a public servant in discharge of his official duty
thereby requiring sanction of the appropriate authority. This Court held that
at a prelimnary stage such questions are not required to be consi dered
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because accused has not yet |ed evidence in support of their case on nerits.
This Court has held thus

"23. M Sibal’s contention is based upon the observations

made by this Court in Mathew case (1992) 1 SCC 217

wherein this Court had observed that even after issuance of
process under Section 204 of the Code if the accused appears
before the Magistrate and establishes that the allegations in the
compl aint petition do not nmake out any of fence for which

process has been issued then the Magistrate will be fully

within his powers to drop the proceeding or rescind the

process and it is in that connection the Court had observed "if
the conplaint on the very face of it does not disclose any

of fence agai nst the accused". The aforesaid observati on made

in the context of a case nmade out by the accused either for
recall of process already issued or for quashing of the
proceedi ngs may not apply fully to a case where the sanction
under Section 197(1) of the CrPCis pleaded as a bar for taking
cogni zance. The legislative nmandate engrafted in sub-section

(1) of Section 197 debarring a court from taking cogni zance of
an of fence except with a previous sanction of the Governnent
concerned in a case where the acts conpl ai ned of are all eged

to have been commtted by a public servant in discharge of his
official duty or purporting to be in the discharge of his officia
duty and such public servant is not renovable fromhis office
save by or with the sanction of the Governnent touches the
jurisdiction of the court itself. It is a prohibition inposed by
the statute fromtaking cogni zance, the accused after appearing
before the court on process being issued, by an application

i ndicating that Section 197(1) is attracted nerely assists the
court to rectify its error where jurisdiction has been exercised
which it does not possess. In such a case there should not be
any bar for the accused producing the rel evant docunents and
materials which will be ipso facto admi ssible, for adjudication
of the question as to whether in fact Section 197 has any



application in the case in hand. It is no longer in dispute and

has been indicated by this Court in several cases that the
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guestion of sanction can be considered at any stage of the
pr oceedi ngs.

24. In Mataj og case AIR 1956 SC 44 the Constitution Bench

hel d that the conplaint nmay not disclose all the facts to decide
the question of applicability of Section 197, but facts
subsequently com ng either on police or judicial inquiry or

even in the course of prosecution evidence nay establish the
necessity for sanction. In B. Saha case (1979) 4 SCC 177 the
Court observed that instead of confining itself to the

all egations in the conplaint the Magistrate can take into
account all the materials on the record at the tinme when the
question is raised and falls for consideration. In Pukhraj case
(1973) 2 SCC 701 this Court observed that whether sanction is
necessary or not may depend from stage to stage. |In Matajog

case (supra) the Constitution Bench had further observed that
the necessity for sanction nmay reveal itself in the course of the
progress of the case and it would be open to the accused to

pl ace the material on record during the course of trial for
showi ng what his duty was and al so the acts conpl ai ned of

were so interrelated with his official duty so as to attract the
protection afforded by Section 197 of the Code of Crimna
Procedure. This being the position it would be unreasonable to
hol d that the accused even though might have really acted in

di scharge of his official duty for which the conplaints have

been | odged yet he will have to wait till the stage under
sub-section (4) Section 246 of the Code is reached or at |east
till he will be able to bring in relevant naterials while

cross-exam ni ng the prosecution witnesses. On the other hand

it would be logical to hold that the matter being one dealing
with the jurisdiction of the court to take cogni zance, the
accused woul d be entitled to produce the relevant and materi al
docunents which can be adnmitted into evidence w thout

formal proof, for the limted consideration of the court whether
the necessary ingredients to attract Section 197 of the Code
have been established or not. The question of applicability of
Section 197 of the Code and the consequential ouster of
jurisdiction of the court to take cognizance without a valid
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sanction is genetically different fromthe plea of the accused
that the avernments in the conplaint do not nmake out an offence

and as such the order of cognizance and/or the crimna
proceedi ngs be quashed. In the aforesaid pren ses we are of
t he consi dered opinion that an accused is not debarred from
produci ng the rel evant docunentary materials which can be

legally | ooked into without any formal proof, in support of the

stand that the acts conplained of were committed in exercise

of his jurisdiction or purported jurisdiction as a public servant
in discharge of his official duty thereby requiring sanction of

the appropriate authority.

25. Considering the facts and circunstances of the case, it

prima facie appears to us that the alleged acts on the part of the

respondents were purported to be in the exercise of officia
duties. Therefore, a case of sanction under Section 197
Criminal Procedure Code has been prina facie nade out.
Whether it was unjustified on the part of the respondents to
take recourse to the actions alleged in the conplaint or the
respondents were guilty of excesses conmitted by themw ||

be gone into in the trial after the required sanction is obtained



on the basis of evidences adduced by the parties. At this stage,
such questions are not required to be considered because the
accused have not yet |led evidence in support of their case on
nerits."

18. In Gauri Shankar Prasad v. State of Bihar & Anr. 2000 (5) SCC 15

this Court has laid down the test to determ ne whether the alleged action

whi ch constituted an offence has a reasonable and rational nexus with the
official duties required to be discharged by the public servant. The appel |l ant
in his official capacity as Sub-Divisional Mgistrate had gone to the place

of the conplainant for the purpose of renoval of encroachnment. It was
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when entering the chanber of the conplainant, he used filthy | anguage and
dragged himout of his chanber. It was held that the act has a reasonabl e
nexus with the official duty of the appellant. Hence no crimnal proceedi ngs
could be initiated without obtaining sanction. It was observed thus

"8. What offences can be held to have been comitted by a
public servant while acting or purporting to act in the

di scharge of his official duties is a vexed question which has
often troubl ed various courts including this Court. Broadly
speaking, it has been indicated in various decisions of this
Court that the alleged action constituting the offence said to
have been commtted by the public servant nust have a
reasonabl e and rational nexus with the official duties required
to be discharged by such public servant.

XXXXX

14. Conming to the facts of the case in hand, it is manifest that
the appell ant was present at the place of occurrence in his
official capacity as Sub-Divisional Mgistrate for the purpose
of renoval of encroachnent from governnment land and in

exerci se of such duty, he is alleged to have conmitted the acts
which formthe gravanen of the allegations contained in the
conmpl ai nt | odged by the respondent. In such circunstances, it
cannot but be held that the acts conpl ai ned of by the

respondent agai nst the appellant have a reasonabl e nexus with
the official duty of the appellant. It follows, therefore, that the
appellant is entitled to the immunity fromcrinna

proceedi ngs wi t hout sanction provided under Section 197

CrPC. Therefore, the High Court erred in holding that Section
197 rPCis not applicable in the case."

19. It has been laid down in Gauri Shankar Prasad (supra) that in case
of fence has been comitted while discharging his duties by an accused and
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there is a reasonable nexus with official duties, if answer is in the
affirmative then sanction is required. However it would depend upon the

facts and circunstances of each case whether there is a reasonabl e nexus



with official duties to be discharged.
20. In Abdul Wahab Ansari v. State of Bihar & Anr. 2000 (8) SCC 500
firing was nade by police inspector while renoving encroachnents due to
whi ch one person was killed and two were injured. A private conplaint was
filed under sections 302, 307 etc. on which Magistrate i ssued sumons to
the police inspector. A challenge was nade to the cogni zance taken by the
Magi strate by filing a petition under section 482 before the H gh Court. The
H gh Court held that the question of sanction can be raised at the time of
fram ng of the charge and decision in Birendra K. Singh v. State of Bihar
2000 (8) SCC 498 has been held not to be a good law. This Court has
observed that the question of sanction under section 497 Cr.P.C. has to be
considered at the earlier stage of the proceedings. Utimately on facts it was
hel d that the police inspector was entitled to protection and wi thout
sanction he could not have been prosecuted. Thus the crim nal proceedings
instituted without sanction were quashed.
21. In P.K Pradhan v. State of Sikkimrepresented by the Central Bureau
22
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of Investigation 2001 (6) SCC 704 this Court considered the provisions
contained in section 197(1) of the Code of Criminal Procedure whether an
of fence conmmitted "while acting or purporting to act in the discharge of his
official duty" and laid down that the test to determine the aforesaid is that
the act conpl ai ned of nust be an of fence and nust be done in discharge of
official duty. In any view of the matter there nust be a reasonabl e
connection between the act and the official duty. It does not matter that the
act exceeds what is strictly necessary for the discharge of the official duty,
since that question would arise only later when the trial proceeds. However
no sanction is required where there is no such connection and the officia
status furnishes only the occasion or opportunity for the acts. The cl ai m of
the accused that the act was done reasonably and not in pretended course of
his official duty can be exam ned during the trial by giving an opportunity
to the defence to prove it. In such cases the question of sanction should be
| eft open to be decided after conclusion of the trial. The decision in Abdu
Wahab Ansari (supra) has al so been taken into consideration by this Court.

In P.K Pradhan (supra) this Court has |aid down thus



"5. The legislative mandate engrafted in sub-section (1) of
Section 197 debarring a court fromtaking cogni zance of an
of fence except with the previous sanction of the Governnent
concerned in a case where the acts conpl ai ned of are alleged
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to have been committed by a public servant in discharge of his
official duty or purporting to be in the discharge of his officia
duty and such public servant is not renovable fromoffice save

by or with the sanction of the Governnent, touches the
jurisdiction of the court itself. It is a prohibition inposed by
the statute fromtaking cognizance. Different tests have been

| aid down in decided cases to ascertain the scope and neani ng

of the relevant words occurring in Section 197 of the Code:

"any of fence all eged to have been committed by himwhile

acting or purporting to act in the discharge of his officia
duty". The offence alleged to have been committed nmust have
something to do, or nust be related in some manner, with the

di scharge of official duty. No question of sanction can arise
under Section 197, unless the act conplained of is an offence;
the only point for determination is whether it was committed

in the discharge of official duty. There nust be a reasonable
connecti on between the act and the official duty. It does not
matter even if the act exceeds what is strictly necessary for the
di scharge of the duty, as this question will arise only at a |ater
stage when the trial proceeds on the nerits. Wat a court has

to find out is whether the act and the official duty are so
interrelated that one can postul ate reasonably that it was done
by the accused in the perfornmance of official duty, though

possi bly in excess of the needs and requirenents of the

si tuation.

XXXXX

15. Thus, from a conspectus of the aforesaid decisions, it wll

be clear that for claimng protection under Section 197 of the
Code, it has to be shown by the accused that there is

reasonabl e connection between the act conpl ai ned of and the

di scharge of official duty. An official act can be performed in
the di scharge of official duty as well as in dereliction of it. For
i nvoki ng protection under Section 197 of the Code, the acts of

the accused conpl ai ned of nust be such that the sane cannot

be separated fromthe discharge of official duty, but if there
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was no reasonabl e connection between them and the

performance of those duties, the official status furni shes on
the occasion or opportunity for the acts, then no sanction
woul d be required. If the case as put forward by the
prosecution fails or the defence establishes that the act
purported to be done is in discharge of duty, the proceedings
will have to be dropped. It is well settled that question of
sanction under Section 197 of the Code can be raised any tine
after the cognizance; may be imedi ately after cogni zance or
fram ng of charge or even at the tinme of conclusion of tria
after conviction as well. But there may be certain cases wher
it may not be possible to decide the question effectively

wi t hout giving opportunity to the defence to establish that
what he did was in discharge of official duty. In order to co
to the conclusion whether claimof the accused that the act t
he did was in course of the performance of his duty was a
reasonabl e one and neither pretended nor fanciful, can be
exam ned during the course of trial by giving opportunity to
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the defence to establish it. In such an eventuality, the question
of sanction should be left open to be decided in the main

j udgnent which may be delivered upon conclusion of the trial

16. In the present case, the accused is claimng that in
awardi ng contract in his capacity as Secretary, Department of
Rural Devel opnment, Covernment of Sikkim he did not abuse

his position as a public servant and works were awarded in
favour of the contractor at a rate perm ssible under | aw and not
|l ow rates. These facts are required to be established which can
be done at the trial. Therefore, it is not possible to grant any
relief to the appellant at this stage. However, we nay observe
that during the course of trial, the court bel ow shall exam ne
this question afresh and deal with the same in the main

judgnent in the light of the law laid down in this case without
bei ng prejudiced by any observation in the inpugned orders.”

22. In State of HP. v. MP. Qupta 2004 (2) SCC 349 this Court has
consi dered the provisions contai ned under section 197 and has observed
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that the sane are required to be construed strictly while determining its
applicability to any act or omi ssion during the course of his service. Once
any act or onmission is found to have been committed by a public servant in
di scharge of his duty, this Court held that |iberal and w de construction is to
be given to the provisions so far as its official nature is concerned. This
Court has held thus

"11. Such being the nature of the provision, the question is

how shoul d the expression, "any offence alleged to have been

committed by himwhile acting or purporting to act in the

di scharge of his official duty", be understood? Wat does it

mean? "Official" according to the dictionary, neans pertaining

to an office, and official act or official duty means an act or

duty done by an officer in his official capacity.”
23. In State of Orissa & Os. v. Ganesh Chandra Jew 2004 (8) SCC 40
this Court has held that protection under section 197 is avail able only when
the act done by the public servant is reasonably connected with the
di scharge of his official duty and is not nmerely a cloak for doing the
obj ectionable act. The test to determ ne a reasonabl e connecti on between
the act conplained of and the official duty is that even in case the public
servant has exceeded in his duty, if there exists a reasonable connection it
will not deprive himof the protection. This Court has al so observed that
there cannot be a universal rule to determ ne whether there is a reasonabl e
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connection between the act done and the official duty nor is it possible to

| ay down any such rule. It was held thus



"7. The protection given under Section 197 is to protect
responsi bl e public servants against the institution of possibly
vexatious crimnal proceedings for offences alleged to have

been conmitted by themwhile they are acting or purporting to

act as public servants. The policy of the legislature is to afford
adequate protection to public servants to ensure that they are

not prosecuted for anything done by themin the discharge of

their official duties w thout reasonable cause, and if sanction is
granted, to confer on the Governnent, if they choose to

exercise it, conplete control of the prosecution. This

protection has certain linits and is available only when the

al | eged act done by the public servant is reasonably connected
with the discharge of his official duty and is not merely a cloak
for doing the objectionable act. If in doing his official duty, he
acted in excess of his duty, but there is a reasonabl e connection
bet ween the act and the performance of the official duty, the
excess will not be a sufficient ground to deprive the public
servant of the protection. The question is not as to the nature of
the of fence such as whether the all eged offence contained an

el ement necessarily dependent upon the of fender being a

public servant, but whether it was committed by a public

servant acting or purporting to act as such in the discharge of
his official capacity. Before Section 197 can be invoked, it

nmust be shown that the official concerned was accused of an

of fence all eged to have been committed by himwhile acting or
purporting to act in the discharge of his official duties. It is not
the duty which requires exam nation so nuch as the act,

because the official act can be perforned both in the discharge

of the official duty as well as in dereliction of it. The act nust
fall within the scope and range of the official duties of the
public servant concerned. It is the quality of the act which is

i mportant and the protection of this section is available if the
act falls within the scope and range of his official duty. There
cannot be any universal rule to determ ne whether there is a
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reasonabl e connecti on between the act done and the officia

duty, nor is it possible to lay down any such rule. One safe and
sure test in this regard would be to consider if the om ssion or
negl ect on the part of the public servant to conmit the act
compl ai ned of could have made hi m answerable for a charge

of dereliction of his official duty. If the answer to this question
isinthe affirmative, it may be said that such act was
committed by the public servant while acting in the discharge

of his official duty and there was every connection with the act
conmpl ai ned of and the official duty of the public servant. This
aspect makes it clear that the concept of Section 197 does not
get imediately attracted on institution of the conplaint case.”

However, it has al so been observed that public servant is not entitled
to indulge in crimnal activities. To that extent the section has been
construed narrowmy and in a restricted manner.

24. In K Kalimuthu v. State by DSP 2005 (4) SCC 512 this Court has

observed that official duty inplies that an act or omi ssion nust have been
done by the public servant within the scope and range of his official duty

for protection. It does not extend to crinminal activities but where there is a
reasonabl e connection in the act or omission during official duty, it nust be

held to be official. This Court has al so observed that the questi on whet her



the sanction is necessary or not, may have to be determnmined fromstage to
stage. This Court has |aid down thus
"12. If on facts, therefore, it is prina facie found that the
act or omission for which the accused was charged had

reasonabl e connection with discharge of his duty then it nust
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be held to be official to which applicability of Section 197 of
the Code cannot be di sputed.

XXXXX
15. The question relating to the need of sanction under

Section 197 of the Code is not necessarily to be considered as

soon as the conplaint is |odged and on the all egations

contained therein. This question may arise at any stage of the

proceedi ng. The questi on whet her sanction is necessary or not

may have to be determined fromstage to stage. Further, in

cases where of fences under the Act are concerned, the effect of

Section 197, dealing with the question of prejudice has also to

be noted.”
25. In State of Karnataka through CBlI v. C Nagaraj aswany 2005 (8)
SCC 370 this Court has considered the question of grant of sanction and it
was hel d that grant of proper sanction by a conpetent authority is a sine
qua non for taking cogni zance of the offence. \Wether proper sanction is
accorded or not, ordinarily it should be dealt with at the stage of taking
cogni zance but if the cognizance of the offence is taken erroneously and the
same cones to the notice of the court at a later stage, a finding to that effect
is perm ssible and such a plea can be taken for the first time before an
appel l ate court. In case sanction is held to be illegal then the trial would be
hel d to have been rendered illegal and w thout jurisdiction, and there can be
initiation of fresh trial after the accused was discharged due to invalid

sanction for prosecution and a fresh trial was expedited.
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26. In Sankaran Mitra v. Sadhna Das & Anr. 2006 (4) SCC 584 it was

consi dered that sanction under section 197 Cr.P.C. is a condition precedent

t hough the question as to applicability of section 197 nay ari se not
necessarily at the inception but even at a subsequent stage. Request to

post pone the decision on the said question in the instant case, it was held, in
the facts of the case was not accepted. The conpl aint disclosed that the
deceased was a supporter of a political party beaten to death by the police at

the instance of appellant police officer near a polling booth on an el ection



day. On the facts it was held that the appellant conmitted the act in
question during the course of performance of his duty and sanction under
section 197(1) was necessary for his prosecution. This Court has observed
thus :

"25. The Hi gh Court has stated that killing of a person by use
of excessive force could never be perfornmance of duty. It nmay
be correct so far as it goes. But the question is whether that act
was done in the performance of duty or in purported
performance of duty. If it was done in performance of duty or
purported performance of duty, Section 197(1) of the Code
cannot be bypassed by reasoning that killing a man coul d

never be done in an official capacity and consequently Section
197(1) of the Code could not be attracted. Such a reasoning
woul d be against the ratio of the decisions of this Court
referred to earlier. The other reason given by the H gh Court
that if the High Court were to interfere on the ground of want
of sanction, people will lose faith in the judicial process,
cannot also be a ground to dispense with a statutory
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requirenment or protection. Public trust in the institution can be
mai ntai ned by entertaining causes coning withinits

jurisdiction, by perfornming the duties entrusted to it diligently,
in accordance with |l aw and the established procedure and

wi t hout delay. Dispensing with of jurisdictional or statutory
requirenents which may ultimately affect the adjudication

itself, will itself result in people losing faith in the system So
the reason in that behalf given by the Hi gh Court cannot be
sufficient to enable it to get over the jurisdictional requirenent
of a sanction under Section 197(1) of the Code of Crimna
Procedure. We are therefore satisfied that the H gh Court was

in error in holding that sanction under Section 197(1) was not
needed in this case. W hold that such sanction was necessary

and for want of sanction the prosecution nust be quashed at

this stage. It is not for us now to answer the subm ssion of

| earned counsel for the conplainant that this is an enminently fit
case for grant of such sanction.”

27. In Harpal Singh v. State of Punjab 2007 (13) SCC 387 this Court has

| aid down that cogni zance coul d not have been taken wi thout sanction by

the TADA Court. The conviction recorded on the basis of prosecution

wi t hout sanction was set aside.

28. Learned counsel for appellants has also relied upon the decision of
this Court in General Oficer Conmandi ng, Rashtriya Rifles v. Central

Bureau of Investigation & Anr. 2012 (6) SCC 228 in which this Court has
observed that it is for the conpetent authority to deci de the question of
sanction whether it is necessary or not and not by the court as sanction has
to be issued only on the basis of sound objective assessnent and not
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otherwi se. Prior sanction is a condition precedent. This Court has | aid down
thus :

"82. Thus, in view of the above, the law on the issue of
sanction can be summarised to the effect that the question of
sanction is of parampunt inportance for protecting a public
servant who has acted in good faith while perform ng his duty.
In order that the public servant may not be unnecessarily
harassed on a conpl aint of an unscrupul ous person, it is
obligatory on the part of the executive authority to protect him
However, there nmust be a discernible connection between the

act conpl ai ned of and the powers and duties of the public
servant. The act conplained of may fall within the description
of the action purported to have been done in perform ng the
official duty. Therefore, if the alleged act or onission of the
public servant can be shown to have a reasonabl e connection
interrelationship or is inseparably connected with discharge of
his duty, he becones entitled for protection of sanction

83. If the law requires sanction, and the court proceeds agai nst
a public servant without sanction, the public servant has a right
to raise the issue of jurisdiction as the entire action nmay be
rendered void ab initio for want of sanction. Sanction can be
obt ai ned even during the course of trial depending upon the
facts of an individual case and particularly at what stage of
proceedi ngs, requirenent of sanction has surfaced. The

question as to whether the act conplained of, is done in
performance of duty or in purported performance of duty, is to
be determ ned by the conpetent authority and not by the court.
The | egislature has conferred "absolute power" on the statutory
authority to accord sanction or withhold the same and the court
has no role in this subject. In such a situation the court would
not proceed wi thout sanction of the conpetent statutory
authority."”

29. This Court in D.T. Virupakshappa v. C. Subash 2015 (12) SCC 231
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has observed that whether sanction is necessary or not, may arise at any
stage of the proceedings and in a given case it may arise at the stage of
inception. This Court has referred to the decision of this Court in On
Prakash v. State of Jharkhand 2012 (12) SCC 72 and observed thus

"5. The question, whether sanction is necessary or not, nmay

ari se on any stage of the proceedings, and in a given case, it
may arise at the stage of inception as held by this Court in Om
Prakash v. State of Jharkhand (2012) 12 SCC 72. To quote:

(SCC p. 94, para 41)

"41. The upshot of this discussion is that whether
sanction is necessary or not has to be decided from stage
to stage. This question nay arise at any stage of the
proceeding. In a given case, it nmay arise at the inception
There may be unassail abl e and uni npeachabl e

ci rcunstances on record which nmay establish at the

outset that the police officer or public servant was acting
in performance of his official duty and is entitled to
protection given under Section 197 of the Code. It is not
possible for us to hold that in such a case, the court
cannot | ook into any docunents produced by the

accused or the public servant concerned at the inception.
The nature of the conplaint may have to be kept in



mnd. It nmust be renmenbered that previous sanction is a
precondition for taking cognizance of the offence and,
therefore, there is no requirement that the accused nust
wait till the charges are franed to raise this plea.""
30. In Manorama Tiwari & Ors. v. Surendra Nath Rai 2016 (1) SCC 594
in a case of death by alleged negligence of Government doctors, it was held
that the sanction for prosecution was necessary. On facts it was held that the
33
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appel l ants were discharging public duties as they were performng surgery
in the Governnment hospital. Hence crininal prosecution was not
mai nt ai nabl e wi t hout sanction fromthe State Governnent.
31. I n Shanbhoo Nath Msra v. State of U P. & Os. 1997 (5) SCC 326
this Court considered the question when the public servant is alleged to
have conmtted the offence of fabrication of false record or
m sappropriation of public funds etc. Can he be said to have acted in
di scharge of official duties ? Since it was not the duty of the public servant
to fabricate the false records, it was held that the official capacity only
enabled himto fabricate the records and m sapporopriate the public funds
hence it was not connected with the course of same transaction. This Court
has al so observed that performance of official duty under the col our of
public authority cannot be canpuflaged to conmit crine. Public duty may
provide him an opportunity to conmit crinme. The court during trial or
inquiry has to apply its mnd and record a finding on the issue that crine
and official duty are integrally connected or not. This Court has held thus
"4, .... The protection of sanction is an assurance to an honest
and sincere officer to performhis public duty honestly and to
the best of his ability. The threat of prosecution denoralises
the honest officer. The requirenent of the sanction by
conpetent authority or appropriate Governnent is an

assurance and protection to the honest officer who does his
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official duty to further public interest. However, perfornmance

of official duty under colour of public authority cannot be
canoufl aged to commt crinme. Public duty nmay provide him

an opportunity to commit crime. The Court to proceed further
inthe trial or the enquiry, as the case may be, applies its nind
and records a finding that the crime and the official duty are
not integrally connected.

5. The question is when the public servant is alleged to have
conmitted the offence of fabrication of record or

m sappropriation of public fund etc. can he be said to have
acted in discharge of his official duties. It is not the officia



duty of the public servant to fabricate the fal se records and

m sappropriate the public funds etc. in furtherance of or in the
di scharge of his official duties. The official capacity only
enables himto fabricate the record or mnisappropriate the

public fund etc. It does not nmean that it is integrally connected
or inseparably interlinked with the crime conmitted in the
course of the same transaction, as was believed by the | earned
Judge. Under these circunstances, we are of the opinion that

the view expressed by the High Court as well as by the tria
court on the question of sanction is clearly illegal and cannot
be sustained."

32. In S.K Zutshi & Anr. v. Bimal Debnath & Anr. 2004 (8) SCC 31 this
Court has enphasized that official duty nust have been official in nature.
Oficial duty inplies that the act or onission nust have been official in
nature. If the act is cormitted in the course of service but not in discharge
of his duty and without any justification then the bar under section 197
Cr.P.C. is not attracted. This Court has laid down thus

"9. It has been wi dened further by extending protection to
even those acts or omnissions which are done in purported
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exercise of official duty. That is, under the colour of office.
Oficial duty, therefore, inplies that the act or onission nust
have been done by the public servant in the course of his

service and such act or omnission nust have been perfornmed as

part of duty which, further, nmust have been official in nature.
The section has, thus, to be construed strictly while

determining its applicability to any act or omission in the
course of service. Its operation has to be limted to those duties
whi ch are discharged in the course of duty. But once any act or
om ssi on has been found to have been committed by a public
servant in discharge of his duty then it nust be given libera

and wi de construction so far as its official nature is concerned.
For instance, a public servant is not entitled to indulge in
crimnal activities. To that extent the section has to be
construed narromy and in a restricted manner. But once it is
established that that act or onission was done by the public
servant while discharging his duty then the scope of its being

of ficial should be construed so as to advance the objective of
the section in favour of the public servant. O herwi se the entire
pur pose of affording protection to a public servant w thout
sanction shall stand frustrated. For instance, a police officer in
di scharge of duty nmay have to use force which may be an

of fence for the prosecution of which the sanction may be
necessary. But if the same officer conmmits an act in the course
of service but not in discharge of his duty and wi thout any
justification therefor then the bar under Section 197 of the

Code is not attracted.”

33. In P.P. Unnikrishnan & Anr. v. Puttiyottil Alikutty & Anr. 2000 (8)
SCC 131, law to the sane effect as in the above decision has been
reiterated. The police officers kept a person in |ock-up for nore than 24
hours without authority and subjected himto third degree treatnment. Thus it

was hel d that such offence was neither covered under section 64(3) of the
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Keral a Police Act nor under section 197(1) C.P.C

34. In Satyavir Singh Rathi, Assistant Conmi ssioner of Police & O's. v.
State through Central Bureau of Investigation 2011 (6) SCC 1, this Court

has referred to the decision in B.Saha's case and | aid down that the question
of sanction has to be seen with respect to the stage and material brought on
record up to that stage. Whether allegation of mnisappropriation is true or
false is not to be gone into at this stage in considering the question whether
sanction for prosecution was or was not necessary. The crimnal acts
attributed to the accused were taken as alleged. This Court has observed as
under

"87. Both these judgnments were followed in Atna Ram case
AR 1966 SC 1786 where the question was as to whether the

action of a police officer in beating and confining a person
suspected of having stolen goods in his possession could be said
to be under colour of duty. It was held as under: (AR pp
1787-88, para 3)

"3. ... The provisions of Sections 161 and 163 of the
Crimnal Procedure Code enphasise the fact that a police
officer is prohibited frombeating or confining persons

with a viewto induce themto make statenments. |In view of
the statutory prohibition it cannot, possibly, be said that the
acts conplained of, in this case, are acts done by the
respondents under the colour of their duty or authority. In
our opinion, there is no connection, in this case between
the acts conpl ained of and the office of the respondents

and the duties and obligations inposed on themby law. On
the other hand, the alleged acts fall conpletely outside the
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scope of the duties of the respondents and they are not
entitled, therefore, to the mantle of protection conferred by
Section 161(1) of the Bonbay Police Act."

88. Simlar views have been expressed in Bhanuprasad

Hari prasad Dave case AR 1968 SC 1323 wherein the

al | egati ons against the police officer were of taking advantage of
his position and attenpting to coerce a person to give himbribe.

The plea of colour of duty was negatived by this Court and it was
observed as under: (AIR p. 1328, para 9)

"9. ... Al that can be said in the present case is that the
first appellant, a police officer, taking advantage of his
position as a police officer and availing hinself of the
opportunity afforded by the | etter Madhukanta handed
over to him coerced Ramanlal to pay illegal gratification
to him This cannot be said to have been done under col our
of duty. The charge agai nst the second appellant is that he
aided the first appellant in his illegal activity."

XXXXX

94. In B. Saha case (1979) 4 SCC 177 this Court was dealing
primarily with the question as to whether sanction under Section
197 CrPC was required where a Custonms O ficer had



ni sappropriated the goods that he had seized and put themto his
own use. Wile dealing with this submission, it was al so
observed as under: (SCC p. 184, para 14)
"14. Thus, the material brought on the record up to the
stage when the question of want of sanction was raised by
the appel l ants, contained a clear allegation against the
appel I ants about the comm ssion of an offence under
Section 409 of the Penal Code. To elaborate, it was
substantially alleged that the appellants had seized the
goods and were holding themin trust in the discharge of
their official duty, for being dealt with or disposed of in
accordance with law, but in dishonest breach of that trust,
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they crimnally msappropriated or converted those goods.
Whet her this allegation or charge is true or false, is not
to be gone into at this stage. In considering the question
whet her sanction for prosecution was or was not
necessary, these crimnal acts attributed to the accused
are to be taken as alleged."”
(enphasi s supplied)"”
35. This Court has held that in case there is an act of beating a person
suspected of a crinme of confining himor sending himaway in an injured
condition, it cannot be said that police at that tinme were engaged in
i nvestigation and the acts were done or intended to be done under the
provisions of law. Act of beating and confining a person illegally is outside
the purview of the duties.
36. In Paramjit Kaur (Ms) v. State of Punjab & Ors. (1996) 7 SCC 20,
this Court directed the Director, CBl to appoint an investigation team
headed by a responsible officer to conduct investigation in the kidnapping
and whereabouts of the human rights activist and also to appoint a
hi gh-powered teamto investigate into the alleged human rights violations.
37. The principles emerging fromthe aforesaid decisions are sumari zed
her eunder
l. Protection of sanction is an assurance to an honest and sincere officer
to performhis duty honestly and to the best of his ability to further
39
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public duty. However, authority cannot be canouflaged to comnrt
crime.

. Once act or om ssion has been found to have been committed by

public servant in discharging his duty it nust be given liberal and

wi de construction so far its official nature is concerned. Public



servant is not entitled to indulge in crimnal activities. To that extent
Section 197 CPC has to be construed narromy and in a restricted
manner .

. Even in facts of a case when public servant has exceeded in his duty,
if there is reasonabl e connection it will not deprive himof protection
under section 197 Cr.P.C. There cannot be a universal rule to
determi ne whether there is reasonabl e nexus between the act done
and official duty nor it is possible to |ay down such rule.

I V. In case the assault made is intrinsically connected with or related to
performance of official duties sanction would be necessary under
Section 197 CrPC, but such relation to duty should not be pretended
or fanciful claim The of fence nust be directly and reasonably
connected with official duty to require sanction. It is no part of
official duty to conmt offence. In case offence was inconplete
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wi t hout proving, the official act, ordinarily the provisions of Section
197 CrPC woul d apply.
V. In case sanction is necessary it has to be deci ded by conpetent
authority and sanction has to be issued on the basis of sound
obj ective assessnment. The court is not to be a sanctioning authority.
V. O dinarily, question of sanction should be dealt with at the stage of
t aki ng cogni zance, but if the cognizance is taken erroneously and the
same cones to the notice of Court at a later stage, finding to that

effect is permissible and such a plea can be taken first tine before

appel l ate Court. It may arise at inception itself. There is no
requirenent that accused nust wait till charges are franed.

VI1. Question of sanction can be raised at the tinme of franming of charge
and it can be decided prima facie on the basis of accusation. It is

open to decide it afresh in Iight of evidence adduced after concl usion
of trial or at other appropriate stage.

VI1I. Question of sanction may arise at any stage of proceedings. On a
police or judicial inquiry or in course of evidence during trial
Whet her sanction is necessary or not nay have to be determ ned

fromstage to stage and material brought on record dependi ng upon
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facts of each case. Question of sanction can be considered at any
stage of the proceedings. Necessity for sanction may reveal itself in
the course of the progress of the case and it would be open to accused
to place material during the course of trial for showi ng what his duty
was. Accused has the right to | ead evidence in support of his case on
nerits.

I X. In sone case it nmay not be possible to decide the question effectively
and finally w thout giving opportunity to the defence to adduce
evi dence. Question of good faith or bad faith may be decided on

concl usion of trial

38. In the instant cases, the allegation as per the prosecution case it
was a case of fake encounter or death caused by torture whereas the defence

of the accused person is that it was a case in discharge of official duty and
as the deceased was involved in the terrorist activities and while

mai ntai ning | aw and order the incident has taken place. The incident was in
the course of discharge of official duty. Considering the aforesaid principles
in case the version of the prosecution is found to be correct there is no
requi renent of any sanction. However it would be open to the accused
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persons to adduce the evidence in defence and to subnit such other

materials on record indicating that the incident has taken place in discharge
of their official duties and the orders passed earlier would not come in the
way of the trial court to decide the question afresh in the light of the
aforesaid principles fromstage to stage or even at the tinme of conclusion of
the trial at the tine of judgnent. As at this stage it cannot be said which
version is correct. The trial court has prima facie to proceed on the basis of
prosecution version and can re-deci de the question afresh in case fromthe

evi dence adduced by the prosecution or by the accused or in any other

manner it comes to the notice of the court that there was a reasonabl e nexus

of the incident with discharge of official duty, the court shall re-exam ne the



question of sanction and take decision in accordance with law. The trial to
proceed on the aforesaid basis. Accordingly, we dispose of the appeal s/wit

petition in the light of the aforesaid directions.

New Del hi; e J.
April 25, 2016. (Arun M shra)
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Hon' bl e M. Justice Arun M shra pronounced the
j udgnent of the Bench conprising Hon’ble M. Justice
V. Gopal a Gowda and Hi s Lordshi p.

Del ay, if any, is condoned.

Leave granted in the all the special |eave
petitions.

The appeals and the wit petition are disposed of
in terns of the signed Reportable Judgnent.

(VI NOD KUMAR JHA) (MALA KUVARI SHARMA)
COURT MASTER COURT MASTER
(Si gned Reportabl e Judgnent is placed on the file)
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