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Date: 23/11/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S. B. SINHA

HON BLE MR JUSTI CE P. P. NACLEKAR

For Appellant(s) M. RM Tewari, Adv.
M. Jayant Tewari, Adv.
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UPON hearing counsel the Court nade the foll ow ng

ORDER

This Appeal is allowed in ternms of the signed judgnent. The Appella
nts are

on bail. They are discharged fromtheir bail bonds.



(K. K. Chaw a) (Pushap Lata Bhar

dwaj )
Court Master Court Master
[ Signed reportable judgnent is placed on the file]
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 682 COF 1999
PRATAP SI NGH AND ANR ... APPELLANTS
VERSUS
STATE OF M P ... RESPONDENT

JUDGMENT

S.B. Sinha, J.

Thi s Appeal under Section 379 of the Code of Crininal Procedure, 1972

(Act 2 of 1974), read with the Suprene Court (Enlargenent of Crimnal Appellate

Jurisdiction) Act, 1970, ari ses out of a Judgnment and Oder dated 7th Cctobe
rl

1998 passed by the Gwalior Bench of Madhya Pradesh Hiygh Court in Crimnal

Appeal No. 14 of 1984 whereby and whereunder Judgnment and order dated 27th

Sept enber, 1982 passed by Shri S. K Jai n, Sessi ons Judge, Miraina (MP.)

acquitting the Appellants herein was set aside.

On 20th Decenber, 1981 at about 10.00 A°M the incident took place, in

rel ati on whereto, a First Informati on Report was | odged at about 6. 30 P.M



at

Anmbah Police Station. The said Police Station is said to be situated at a di stance

of 9 Km fromthe place of occurrence.

The First Information Report was | odged by Rajvir Singh - (PW1). He

stated that on 19th Decenber, 1981 at about 8.00 P.M he had heard a commmoti on

and cane out from his house and found that the Appellants-herein had a brawling

with his grandfather Vidya Ram (deceased) purported to be in connection with the

|latter’s conduct vis-a-vis a girl (daughter of Bi rbal Si ngh). The Village pe
opl e,

however, pacified the parties. Vi dya Ram (deceased) conplained to himthat the

Appel l ants-herein had nade false allegations against him inrelation to the girl in

quest i on.
As regards the incident in question, the first informant all eged that the
deceased (his gr andf at her), as usual at 5.00 O cl ock in t he nor ni ng on
20t h

Decenber 1981, had gone towards the bank of river Chanbal to see the vegetable

field. The Appel | ants herein wer e seen carrying Bhal a (spear) and Lat hi

respectively and proceeding towards t he river from the village. At about
1.30

A.M Mangal Singh PW2 (cousin brother of the informant), who had al so gone to

the bank of the river for the purpose of bringing grass, came and told himthat the

Appel l ants herein had assaul ted t he deceased with Lat hi and Bhal a (spear)

wher eupon he along with Chob Singh-PW4 and Tula Ram went to the said place

and found the deceased lying in an injured condition. The injured was thereafter

brought to the village on a chorpoy (cot). He was thereafter taken to the Anbah



Hospital where he was decl ared dead.

Upon registration of the said First Information Report, the investigation

inrelation to the offence was taken up by Shri N.M Singh Chandel - PW7. During

investigation he prepared a site plan which was marked as Ex. P.3. He had also

sei zed bl ood stained earth. The Appellants were arrested on 29th Decenber, 1981

One Barchhi (spear) Ex.P.10 and Lathi Ex.P.11 were al so seized. It is also not in

di spute that during investigation another site plan was prepared by the Patwari of

the village which was nmarked as Ex.P. 13. In both the site plans places wherefrom

two persons, nanely, Shivrajsingh and Mtiram were said to have w tnessed t he
occurrence as eye Wi t nesses wer e shown. It is al so not in di spute th
at t he

statements of the said Shivrajsingh and Motiram were recorded under Section 161

of the Code of Crinminal Procedure but the same were neither filed along with the

charge sheet nor were they exani ned.

Bef ore t he | ear ned Trial Judge 7 Wi t nesses were exani ned by t
he

prosecution to bring hone the charge agai nst the accused

The evi dence of PW 2 Mangal Si ngh, who is a ni nor, is of
some
significance in this case. He was t he only eye Wi t ness. Besi des hi m
the first
i nf or mant was exam ned as PW 1. Dr. V. K. GQupta  who conduct ed t he post

nmortem exaninati on on t he body of t he deceased Vidya Ram was exam ned as

PW 5. Nine ante nortem injuries were found by Dr. QGupta on the body of the

deceased

It further appears that Barchhi (spear) and Lathi which were said



to

have been recovered from the Appel | ants herein wer e sent for chemi cal

exanmination. One V.K Bajaj, Assistant Chenical Examni ner of the CGovernnent of

Madhya Pr adesh, F.S. L. Sadar , submitted a report showi ng, inter alia, t he

presence of bl ood on the said Lathi (rmarked by himas "C') and Barchhi (marked

by himas "D")

PW 2 Mngal Singh in his deposition before the Court stated that h

not only saw the Appellants comng fromthe side of the village and proceeding to

t he pl ace where his gr andf at her was wor ki ng  but al so saw them assaulting
hi s

grandf at her wher eupon he ran towards t he pl ace  of occurrence. He, however,
wi t nessed t he occurrence from a distance of about 50 hands. He, furthernmo
re

categorically stated that he went up on a mund and saw the incident therefrom

He further stated that when the Appellants ran towards him he ran towards the

village and inforned about the incident to PW1. PW1 in his statenment contended

that he, upon being i nformed about the said incident by PW2 went to the place of

occurrence with PW4 Chob Singh and Tul a Ram (not exami ned) and brought the

injured Vidya Ramto the village.

PW 4 Chob Singh, who exam ned hinself as PW4 in cross-exanination

categorically stated that Mangal Singh, came to him from the field directly a
nd

told himabout the incident. He adnmitted that Mangal Singh did not call his father

aside and talk to himseparately. He, thereafter, went to the house of Rajvir Singh

(PW1) and i nf or med him about what Mangal Si ngh had told him about t he



incident. According to PW4 on his suggestion PW1, he and Tula Ramwent to the

pl ace of occurrence. Having regard to t he subst ance of t he deposi tions

of t he

W t nesses as also other materials brought on record, the |learned Sessions Judg
e

recorded a Judgnent of acquittal holding inter alia (i) in view of the fact that PW2

in his statenent under Section 161 of t he Code of Crimnal Procedure did
not

ment i on about t he exi st ence of a mound wherefrom he al | egedly saw the

occurrence, his evidence is doubtful particularly in view of the fact that existence of

sai d mound had not been shown in the site plan prepared either by PW 7 or by the

Pat war i mar ked as Exhi bits P.3 and P. 13 respectively. (i) Shi vraj si ngh
and

Motiram who were considered to be the real eye wtnesses and whose statenents

had been recorded under Section 161 of the Code of Crimnal Procedure by the

Investigating O ficer were not examined as Wwtnesses in Court. (iii) The alleged
notive for commi ssi on of t he crinme nanel vy, t he i nci dent occurred on 19th
Decenber, 1981, i.e. the quarrel, which took place between the Appellants herein

and the deceased Vidya Ram on his m sbehavi our towards the daughter of Birba

Si ngh was not proved. (iv) No opinion has been rendered by Shri V.K. Bajaj as

regards the existence of human bl ood on the Bar chhi and Lat hi observing t
hat

"The Chenical Exami nation also does not make any nention t hat any human

bl ood was found on the weapons. Hence, the evidence regarding the seizure of the

weapons is al so unbel i evabl e". (v) As t he sei zure Wi t nesses have not b
een

exam ned; the seizure of the material objects cannot be said to have been proved.



In t he appeal preferred by t he State of Madhya Pradesh agai nst
the said

Judgment of acquittal passed by the | earned Sessions Judge, the Hi gh Court on the

ot her hand has reversed the said Judgnent hol ding:

"It is reflected fromthe map that the place of occurrence was by the

si de of river Chanbal. The | ands are on t he sl ope t owar ds river
Therefore, any field away from the river wll be on higher plain than
the fields nearer to river. Even otherwise, the map so prepared does

not have any evidentiary value. Any statement nade in respect of a

map al | eged to have been pr epar ed on t he i nformation supplied by

ot her persons, is i nadm ssi bl e in evi dence bei ng hear say. All t he

statenents recorded in the map are the statenments of police and are not

adm ssi bl e in evi dence under Secti on 162 of Code of Crimna
Procedure.”
As regards t he non- exam nati on of the two eye Wi tnesses, t he

Hi gh

Court opined that the nanes of the two eye witnesses nentioned in the spot nmap

Ex. P/ 3 are not reflected fromany of the statenments recorded by the police. Even in

the evidence, none of the witnesses has stated that the incident was seen by
any

other witness. The nanmes of these two eye wtnesses mentioned in the spot map
have not been nentioned in the First Information Report. The |learned Sessions
Judge was not correct in drawi ng adverse inference for their non-exam nation. It

was observed

"How and in what manner the nanes of Motiram and Shi vr aj si ngh
were recorded in the spot map Ex.P/3 is not explained by PW7 Shri
N. M Si ngh, Chandel . He has al so not stated that this map  was

prepared at the instance of sonme persons of the village. He admitted



that the first information report Ex. P/1 was witten on 20.12.1981. He

insta

al so admtted t hat t he first i nformation report was recor ded in
s

handwr i ti ng. He has prepared the map and though statenents were

recor ded in t he map, but he has not stated t hat at whose
nce

st at enent in respect of presence of Wi t nesses Shi vr aj Si ngh and

Motiram was recor ded. Thi s Wi t ness has st at ed in hi s Cross-

exam nation that he has recorded the depositions of Shivrajsingh and

Motiram but due to inadvertence, he has not filed those statenents."”

The Hi gh Court al so nmade adverse comments in respect of the manner in which

the investigation has been conducted by the Investigating Oficer in the followng

wor ds:

"The nmanner of recording statenment does not appear to be true. It is

unfortunate t hat a responsi bl e of ficer has made st at ement wi t hout

going through the records. The officer cannot escape his Iliability by
not filing the docunents in Court on account of inadvertence. It is the

duty of the investigating officer to produce all docunents along wth
chal I an papers. This is a serious |apse which requires thorough probe

by t he aut horities. The matt er be referred to Director Genera

Police for initiating appropriate action against the officer why he has

not produced the material docunents in Court."

On the aforesaid findings alone, the High Court came to the concl usion

that the view taken by the Trial Judge is not at all reasonable and contrary to the

evi dence on record.

As regards the non-exam nation of the seizure w tnesses, the Hi gh Court

opi ned t hat it was not necessary that t he sei zure should be proved
al | t he

witnesses in view of the fact that PW7 had proved the sane.

Havi ng heard the | earned counsel for the parties, we are of the opinion

by



that the Hgh Court, in the facts and circunmstances of the present case, was no
t

justified in reversing t he Judgnent of acquittal passed by t he | ear ned S
essi ons

Judge. It is not in dispute that PW2 Mangal Singh was the only eye witness. He

was a mnor. Al t hough we do not intend to lay down a law that in all situatio
ns

evi dence of a mnor nust be corroborated by other independent evidence but the

evi dence of PW 2 in our opi ni on required a closer scrutiny. He contrad
icted

hi nsel f on material particulars. He did not nmake any statenment before the police

that he had seen the occurrence from a nound. Exi stence of the nound was very

vi tal in t he sense t hat if hi s st at enent bef ore t he Court to t he ef f
ect t hat t he

deceased, at the tine of his assault, remained sitting, a question mght have arisen

t hat he was not in a position to Wi t ness t he entire occurrence in det a
I from a

di stance. The distance between the place of occurrence and the place where he was

col l ecting f odder, accor di ng to t he I nvesti gating O ficer, was 105 feet.
Furt her nor e, if upon noticing t he Appel | ants pr oceedi ng t owar ds t he deceased
with Barchhi and Lathi in their hands he started running towards the place of

occurrence, we fail to understand as to how he could clinb upon a nound and see

the entire occurrence. | f he was in a position to see the entire occurrence e
i ther

fromthe place where he was cutting the grass or while running towards the place of

occurrence, there was absol utely no reason as to why he shoul d clinmb u
pon a

mound to see the occurrence. Furthernore, he stated that when the Appellants saw



him they started running towards himand then he ran towards the village.

Anot her inportant contradiction in t he statenent of PW 2 whi ch

been brought on record is that whereas according to PW1, he went directly to him

and narrated the incident, according to PW4, Mangal Singh cane to himfirst and

he in turn went to PW1 and inforned himas to what had been conveyed to hi m by

PW 2. A suspicion also arises as regards the correctness of the statenments nmade in

the First Information Report in this behalf insofar as it is one thing to see that the

first informant heard the entire story directly fromthe nmouth of Mangal Singh but

it would be another thing to say that he heard the story fromPW4 who in turn was

told about the incident in question by PW2.

In this view of the matter, it cannot be said that the | earned Trial Judge

committed any illegality in coning to the conclusion that PW2 might have been a

tutored w tness.

The Hi gh Court, in our opi ni on, further conmitted an error
not

drawi ng an adverse inference for non-exam nation of Shivrajsingh and Motiram It

was for the prosecution to prove its case. Even if in the First Information Report

their names were not disclosed but if during investigation materials canme to
e

notice  of t he I nvestigating Oficer t hat apart from Mangal Singh two
er

wi tnesses had al so witnessed the occurrence, he was duty bound to show t he pl aces

wherefrom they had witnessed the occurrence in the site plan prepared by himand

al so record their statenents under Section 161 of the Code of Criminal Procedure.

We do not see any reason as to why adverse inference should not have been drawn

had

th

oth



for non-filing of the said statenents before the Court along with the charge sheet.

e have noti ced her ei nbef ore t he adver se remar ks made as agai nst t he

Investigating Oficer. The High Court may or may not be correct in making those

remarks but we only intend to point out that a site plan is not prepared at
t he

instance of the witnesses but is done as a part of the investigation. If a site plan has

been prepared and if during investigation it has been brought to the notice of the

Investigating Oficer that there were some other wtnesses whose evidence would

be material for the purposes of proving the prosecution case nanely, w tnessing the

occurrence by two i ndependent witnesses; we do not see any reason why evidence

of such witnesses should not have been recorded. It is correct that it is the duty of

the Investigating Officer to produce the said statements with the charge sheet but,

if the sanme had not been done, the benefit thereof nust be given to the defence and

not to t he prosecuti on. The Hi gh Court therefore in our opi ni on committe
d a
serious error in this behalf. Non- exam nati on of the seizure witnesses also, in the

pecul iar facts and circunstances of the case was of sone significance. The |earned

Sessi ons Judge nade coments about the non-exam nation of the seizure w tnesses

only for the purpose of showing that the investigation in the matter mght have

been of partisan in nature at the hands of PW7. The Hi gh Court on the one hand

made adverse conments agai nst the conduct of the Investigating Oficer but on the

ot her hand pl aced strong reliance on hi s evidence alone for t he pur poses
of

believing that several material objects including the weapons of offence viz. Lathi

and Barchhi were recovered in accordance with | aw



Furt hermore, the Hi gh Court did not discuss the effect of the statenent

of PW 4 at al | which the Trial Judge had consi der ed at sone | engt h.

or t he

reasons above nentioned we are of the opinion that it cannot be said to be a case

where the views of the learned Trial Judge could be said to be perverse

reversal thereof at the hands of the Hi gh Court.

In view of our findi ngs af or e- nent i oned, t he Judgment of
gh
Court cannot be sustained which is set aside accordingly. Thi s Appeal is allowed.
The Appellants are on bail. They are discharged fromtheir bail bonds.
..................... J.
(S.B. Sinha)
..................... J.
(P. P. Naol ekar)
New Del hi ;

November 23, 2005.
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