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SUPREMECOURTOFI NDI A
ARBI TRATI ON PETI TI ON NO 4 OF 2006

IN THE MATTER CF:

M S. GROUPE CHI M QUE TUNI SI EN SA
Appl i cant

VERSUS

M S. SOQUTHERN PETROCHEM CALS | ND. COR. LTD. Non-
appl i cant

(Wth appln(s) for amendnment of the petition)
Date: 22nd May, 2006

BEFCORE :

HON BLE MR JUSTI CE R V. RAVEENDRAN

For Petitioner(s) Dr. A°M Singhvi, Sr.Adv.
M. Sanj eev Sachdeva, Adv.

M. Amt Bhandari, Adv.

M. Kiran Konsam Adv.

For Respondent(s) M. AR L. Sundaresan, Sr.Adv.
M. KK Mni, Adv.

ORDER

I . A. No. 1/ 2006 has been filed for correcting certain
typographical errors in the Petition and to replace the |ast
page of notice dated 02/08/2004. Learned counsel for the
respondent fairly submits that as the amendnent sought is in
regard to typographical errors, the respondent has no
objection. The said applicationis allowed. The anended
petition is already filed and it is taken on record.
Argunents heard.

For pronouncenment of orders, list the Petition on 24th My,
2006 at 1.45 p.m

................. J. (R V. RAVEENDRAN)

I N THE SUPREME COURT OF | NDI A
ClVIL ORI G NAL JURI SDI CTI ON

ARBI TRATI ON PETI TI ON NO. 4 OF 2006

G oupe Chi nique Tunisien SA & Petitioner
Vs.

Sout hern Petrochem cal s | ndustries
Corpn. Ltd. &



Respondent

ORDER

The petitioner has filed this petition under
Section 11(4) of the Arbitration and Conciliation
Act, 1996 (for short the Act ) for appointnment of
an Arbitral Tribunal for adjudication of its
clainms and settlenent of the disputes between the
parties.

2. The facts, in brief, as stated by
petitioner are as follows:
2.1) Petitioner is a conpany incorporated under
t he laws of Tunisia. The respondent pl aced
pur chase orders dated 10.11.2000, 17.11.2000,
4.12. 2000, 20.12.2000 and 13.7.2001 on t he
petitioner for supply of various quantities of
Phosphoric Acid. Each purchase order stipul ated
the quantity to be supplied, the price, the
paynment terns and shipnent particulars. Al the
purchase orders stated that all other ternms and
conditions are as per FAl terns (that is, the
Fertilizer Association of India Terns and
Conditions for Sale and Purchase of Phosphoric
Acid ). dause 15 of FAl terns provided for

settlenent of disputes by arbitration

2.2) The petitioner effected the supplies in
pursuance of the purchase orders and rai sed
i nvoi ces for such supplies. The respondent failed
to pay the invoice anpbunts aggregating to US $
1,50, 15,913.38 in respect of the supplies against
the said purchase orders, and went on seeking
extension of time for naking paynent on the ground

of financial difficulties.



2.3) The petitioner, therefore, filed a suit in
the Anmman Court of First Instance, Jordan, in Case
No. 223/ 2002 for recovery of the anounts due. The
respondent contested the jurisdiction of the said
court, firstly, on the ground that the courts at
Jordan did not have jurisdiction and, secondly, on
the ground that there was an arbitration agreenent
between the parties, as per clause 15 of the FAl
terns. The  Amman Court of First I nst ance,
di smissed the petitioner s case on 20.3.2003 on
the ground of lack of jurisdiction. The petitioner
chal l enged the sane before the Amman Court of
Appeal in case No.1229/2003 which was al so

di sm ssed on 25. 6. 2003.

2. 4) The petitioner issued a statutory notice
dated 2.8.2004 demandi ng paynment of the amount due
with interest @7.5%per annum On respondent s
failure to pay, the petitioner filed a petition
for winding up in Conpany Petition No.276/2004 on
the file of the High Court of Madras, which is
pendi ng. The petitioner also issued a notice dated
30. 8. 2005 through its counsel informng t he
r espondent that the disputes and differences
between the parties on account of non-paynent of
anounts due by the respondent shall have to be
settled by arbitration in terns of clause 15 of
FAI  terns and appointed M. Justice D.P. Wadhwa,
former Judge, Suprene Court of India, as its
Arbitrator, and called upon the respondent to
appoint its Arbitrator in terms of the arbitration
clause within 30 days of the receipt of the
noti ce. The petitioner al so i nf or med t he
respondent that if the respondent failed to

comply, appropriate proceedings will be initiated.



In spite of it, the respondent did not conply,
necessitating the filing of this petition for
appoi ntment of an second Arbitrator to t he
Arbitral Tribunal for adjudication and settlenent

of the clains.

3. The respondent entered appearance and has
filed its counter, resisting the petition on the

fol |l owi ng grounds

(i) The petitioner, having denied before the
Jordanian Courts (Amman Court of First |Instance
and Amman Court of Appeals), the existence of
arbitration agreement between the parties, is
estopped from contending in this petition, that
there is an arbitration agreenent between the
parties, or that the disputes should be settled by

arbitration.

(ii) The claimof the petitioner is barred by
limtation as the anounts clained are in respect
of goods dispatched as per the Bills of Lading
dat ed 19.11. 2000, 28.11. 2000, 10. 12. 2000,
22.12.2000 and 13.7.2001, and the last of the

correspondence from Respondent was on 17.4.2002

(iii) The petitioner s contention that there is an
arbitration agreenent between the parties in
accordance with clause 15 of the FAl terms is not

t enabl e.

Wthout prejudice to the said contention, the
respondent has subnitted that in the event of this
Court coming to the conclusion that there is a
binding arbitration agreenent, M. Justice S

Rat navel Pandi an, forner Judge of the Suprene



Court, be nomnated as its nom nee on the Arbitra

Tri bunal

4. The respondent has not disputed the fact
that it had placed five purchase orders (referred
to above) on the petitioner for supply of
Phosphoric Acid, nor the fact that each of these
purchase orders specifically provided that al

other terns and conditions are as per FAl terns .
It is also not disputed that clause 15 of FAl
terns provides for settlenment of disputes by

arbitration (extracted bel ow)

In the event of any question or dispute
ari sing under or out of these conditions
or in connection with or relating to
this contract (except as to any
matter(s) the decision of which is
specially provi ded for in t hese
conditions), the matter in dispute shal
be referred to two arbitrators, one to
be nonminated by the seller and one to be
nom nated by the buyers or in the case
of said arbitrators not agreeing, then
to an Umpire to be appointed by the
Arbitrators in witing before proceeding
on the reference and the decision of the
Arbitrators or in the event of their not
agreeing, of the said Umire shall be
final and conclusive and the provisions
of Indian Arbitration and Conciliation
Act, 1996 and any nodification thereon
and the rul es thereunder shall be deened
to appl y to the proceedings. The
arbitrators or the Unmpires as the case
may be shall be entitled with the
consent of the parties to enlarge the
time, fromtime to time for nmaking the
award. The arbitrator/Unpire will give a
reasoned awar d.

The venue of the Arbitration shall be
Del hi
5. Al'l the purchase orders were signed on behal f

of the respondent and the sane had been counter-
signed by the petitioner in token of acceptance of
the purchase orders. In fact, inits reply filed

before the Amman Court of First |Instance, the



respondent specifically contended that in view of
the arbitration agreenment between the parties (as
per C ause 15 of FAl terns), the dispute will have
to be settled by arbitration and therefore, the
suit was not nmaintainable. It is also significant
to note that in the counter statenment filed in
this case, the Respondent has neither denies
having placed 5 purchase orders on the petitioner
nor denied the fact that the purchase orders were
al | pl aced subject to the FAl termns and
conditions, including clause 15 of FAl ternms which
provides for arbitration. On the other hand, the
contention of the respondent is t hat t he
petitioner having denied the arbitrati on agreenent
before the Jordanian Court, cannot now contend
that there is an arbitrati on agreenent. Respondent
al so contends that in the absence of any letter
from the petitioner specifically referring to or
agr eei ng to arbitration and in view of
petitioner s deni al of t he exi st ence of
arbitration agreenent in its pleadings before the
Jordanian Court, there is no consensus ad idem
between the parties to refer the disputes to
arbitration and therefore there cannot be any

reference to arbitration

6. Whet her there is an arbitration agreenent
or not, has to be decided with reference to the
contract docunents and not with reference to any
contention raised before a court of law after the
di spute has arisen. Reference to pleadings before
the Jordanian Courts would have been relevant if
t he plea was that the arbitration agreenent
between the parties is contained in the exchange

of statenment of claimand defence in which the



exi stence of the agreenent is alleged by one party
and not denied by the other (as contenpl ated under
section 7(4)(c] of the Act). Be that as it nmay.
Section 2(b) of the Act defines arbitration
agreenent as neaning an agreenent referred to in

Section 7 (extracted bel ow)

7. Arbitration agreenent. (1) Inthis
Part, arbitration agreenent neans an
agreenent by the parties to subnit to
arbitration all or certain di sput es
which have arisen or which may arise
between them in respect of a defined
| egal relationship, whether contractua
or not.

(2) An arbitration agreenent may be in
the formof an arbitration clause in a
contract or in the formof a separate
agr eenent .

(3) An arbitration agreenent shall be in
writing.

(4) An arbitration agreenment is in
witing if it is contained in

(a) a docunent signed by the parties;

(b) an exchange of letters, telex,
tel egrans or ot her means of
t el econmuni cati on whi ch provide a record
of the agreenent; or

(c) an exchange of statenents of claim

and defence in which the existence of

the agreenent is alleged by one party

and not deni ed by the other.

(5) The reference in a contract to a

docunent cont ai ni ng an arbitration

cl ause constitutes an arbitration

agreenment if the contract is in witing

and the reference is such as to make

that arbitration clause part of the

contract.
7. The purchase orders placed by the respondent
on the petitioner are the contracts between the
parties and they are subject to FAl terns which
contain the arbitration clause. Sub-section (5) of
section 7 specifically provides that where there
is reference in a contract (in this case, the

purchase order) to a docunment containing an



arbitration clause (in this case, the FAl terns),
such ref erence constitutes an arbitration
agreenent, if the contract is in witing and the
reference is such as to nake that arbitration
clause a part of the contract. The case squarely
falls under section 7(5) of the Act and there is
an arbitration agreenent between the parties as

per clause 15 of the FAl terns.

8. The respondent next contended that in the
invoices for the supplies, there is no reference
to FAl terns or arbitration agreenent and,
therefore, the disputes are not arbitrable. As
noti ced above, the purchase orders are t he
contracts. Invoice is a docunent which is prepared
with reference to the supplies nade under the
contract. When the contract (purchase order)
i ncor por at es an arbitration agr eenent by
ref erence, the invoice need not contain a

provision for arbitration.

9. It is true that the petitioner had contended
before the Jordanian Court that there was no
arbitration agreenent between the parties. But the
said contention was not accepted and the suit
filed by the petitioner has been dism ssed on the
ground of want of jurisdiction. Thereafter, on
reconsidering the matter and taking | egal advice,
with ref erence to the contentions of t he
respondent, the petitioner has now proceeded on
the basis that an arbitration agreenment exists
between the parties. If, on account of m stake or
wong understanding of law, a party takes a
particular stand (that is, there is no arbitration

agreenment), he is not barred from changing his



st and subsequently or estopped from seeking
arbitration. (See U.P. Rajkiya Nirman N gam Ltd.
v. Indore (P) Ltd. 1996 (2) SCC 667 where the
contention based on estoppel was negatived while

considering a reserve situation).

10. In regard to Ilimtation, the petitioner
submitted t hat havi ng regard to t he
acknow edgenents contained in the series of
letters witten by Respondent requesting for time
and t he acknow edgenents contained in the bal ance-
sheets where these anmounts are shown as due and
outstanding , the petitioner s claimis not barred
by limtation. It is, however, unnecessary to
exam ne this aspect as the | earned counsel for the
respondent fairly conceded that this is a question
whi ch can be exam ned by the Arbitral Tribunal, in
the event of a reference to arbitration being
made. It is now well-settled that the limtation
is an issue that can be consi dered and deci ded by

the Arbitral Tri bunal

11. The next question is whether the respondent
has lost its right to appoint its nonminee to the
Arbitral Tribunal in view of its failure to conply
with the demand of the petitioner to appoint the
arbitrator within 30 days fromthe date of receipt
of notice dated 30.8.2005. It is apparent that the
respondent did not appoint an Arbitrator as it was
under a bona fide inpression that there cannot be
an arbitration. Further w thout prejudice to its

contentions, it has nomnated its Arbitrator



12. Section 10 of the Act provides that the
number of Arbitrators shall not be even . The
arbitration clause provides that the dispute
shall be referred to two Arbitrators and in the
event of Arbitrators not agreeing then an Unpire
to be appointed by the Arbitrators in witing
before proceeding to the reference. Having regard
to section 10 of the Act, the Arbitral Tribuna
shall consist of three Arbitrators (one to be
appointed by each of the two parties and the

Presiding Arbitrator).

13 For the aforesaid reasons, this petition is
allowed and the following Arbitral Tribunal is
constituted to adjudicate upon the claim made by
the petitioner against the Respondent and to

settle the disputes between the parties

(i) M. Justice R C Lahoti, Forner Chief Justice of India

Noida (UP) -- Presiding Arbitrator;

(ii) M. Justice S. Ratnavel Pandi an, Forner Judge of
Suprenme Court, Chennai - nom nee of respondent;

(i) M. Justice D.P. Wadhwa, Forner Judge of Suprene
Court, New Del hi - nomninee of petitioner

14. Registry is directed to comunicate the

constitution of the Arbitral Tribunal to the three
Arbitrators to enable them to enter upon the

reference and decide the matter expeditiously.

New Del hi ; & & & & & & & & J.
May 24, 2006. (R V. Raveendran)



