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Wth
ClVIL APPEAL No. 8127 of 2004
JUDGMENT
Dr. AR Lakshnmanan, J.
The State of Rajasthan is the appellant in Cvil Appea
No. 8127/ 2004. The sai d appeal was filed by t he State of

Raj ast han questi oni ng t he validity of the judgnent and order

dat ed 30. 10. 2002 passed by t he Hi gh Court of Judi cature for

Raj ast han at Jai pur Bench, Jai pur, in D. B. Cvil Wit Petition

no. 540/ 1999, wher eby t he Wit petition filed by t he contesting

r espondent (R K. Agr awal ) had been al | owed and directions



had been issued to the State to pay to the respondent pension

for the period commencing 26th July, 1979 to 22nd July, 1982

Accor di ng to t he St at e, t he r espondent was not serving t he

State CGovernnent during that period and, therefore, he is not

entitled for pension for the said period.

The Civil Appeal No.8128 of 2004 was filed by the first

respondent in C A No.8127/ 2004 questioning the correctness

of the judgnent of the High Court insofar as the non-grant of

i nterest to t he contesting respondent. Accor di ng to t he first

r espondent M. R K Agr awal , t he Hi gh Court has failed to

appreci ate t hat t he del ay caused by t he appel l ants are nor e

t han 20 years in the paynent of pensi on and/ or pro-rata

benefits to the first respondent was w thout any fault of the first

r espondent and as such t he first r espondent was entitled to

i nterest and danmages t her eon. The first r espondent has

clained 18% i nterest per annum for the non paynent.

This apart, the first respondent herein and the appellant

in CA no.8128/ 2004, in his wit petition before the Hi gh Court,

has specifically raised in paragraph 7 for the grant of pro-rata

pensi on adm ssible to him in terms of Rul e 158  of t he



Raj ast han Service Rul es and in support of sai d contention

deci si on nos. 5 & 6 t her eunder was relied on for t he peri od

render ed by him under t he Gover nnent of Raj ast han. CQur

attention was also invited to the relevant part of the governing

Deci sion no.5 and the extract of Decision no.6 for the sake of

enabl i ng this Court to correctly appreci ate t he i mport and

pur port t her eof . For the sake  of conveni ence, we repr oduce

rel evant portion of the Govt. Order No.F.1(48) F.D. (Rules)/68

dated 10.4.1969, Para 4, Sub Para (iii) A:

(i) The Provi si ons cont ai ned in Cl ause (i) and (ii)
above shal | not appl y to a Gover nnent Ser vant
transferred to Public Enterpri ses under t he control of
the Govt. of India. He shall, however, on his pernanent

absorption, be entitled to:-

A Pensi on

(a) Pensi on and/ or Gatuity as admi ssi bl e under t he

Raj ast han Service Rul es for service r ender ed by

hi m under the CGovernnent at the end of period of

five years of his absor pti on, provi ded t hat if t he
Govt. Ser vant concer ned, attains t he age of
super annuati on, within t hese five years, he shal

be entitled to receive the benefits, fromthe date of



super annuati on. He shall not be entitled to fanmily

pensi on under t he Chapt er X, XIITA and XV

the Raj asthan Service Rul es.
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(b) In lieu of nmont hl 'y pensi on admi ssi bl e under (a)
above t he Govt. Ser vant concer ned may opt to
receive a | unp sum  anount wor ked out with

ref erence to t he commut ati on tabl e obt ai ni ng on

the date from which the pension will be adnissible

and payable. The option will be exercised from six

nont hs of absorption.

(c) Any further liberalisation of pension rules decided

by the Govt. after the permanent absorption of the

Govt. Ser vant under t he Public Enterprise woul d

not be extended to him

(d) In cases wher e t he Govt. Ser vant at t he time of
absor ption has | ess t han 10 years qual i fyi ng
service he will only be eligible to proportionabl e

retirement Gatuity based on |l ength of service."

Extract of Decision no.6 was also relied on, which is

al so reproduced herein.

Extract of Decision No.6:



" As per t he or der of t he FD  No.F.1(48) FD (Rul es)

68/ dat ed 14.4.70 duly anended, t he Pensi on and

Gratuity admi ssible under clause (iii) of Decision No.5

r epr oduced above shal | be payabl e to t he concer ned

enpl oyee who has been transferred to and absorbed

in a Public Enterprise under the Govt. of India after the

expiry of two years from such absorption."

According to the first respondent, who is also present in

the Court, an argunment was advanced before the High Court in

terns of Rule 158 of the Rajasthan Service Rules and that the

H gh Court has not rendered any finding on the said contention

Li kewi se, the Hi gh Court has also not considered the rel evance

of Rul es 13, 17 & 18 of t he Raj ast han Service Rul es,

was specifically raised by the | earned counsel appearing for the

State of Rajasthan before the High Court. It was subnitted that

the first respondent herein could not claimthe pension for the

period in question, namely 26th July, 1979 to 22nd July, 1982 nor

this period could be counted for qualifying service because the

retaining of the lien is only for the purpose that the incunbent

could revert back to the service of Rajasthan Governnent, had

he not been confirnmed in the servi ces of | nt ernati ona

whi ch
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Aut hority, but that does not entitle himto count this period as

qual i fying service subsequent to any date beyond 26th July,

1979.

The Hi gh Court has also considered two decisions of

this Court, one in the case of Wl fare Associ ation of Absorbed

Central Gover nnent Enpl oyees in Public Enterpri ses & Anr.

VS. Arvind Verma & Ors., reported in AR 1998 SC 2862 and

another in the matter of P.V. Sundara Rajan & Anr., reported in

JT 2000 (5) SC 175. We have carefully perused the above two

j udgnent s. In our opi ni on, bot h the judgnents are not

applicable to the facts and circunstances of this case and are

di stingui shabl e on facts and law and wrongl y appl i ed by t he

Hi gh Court to the case on hand.

In this Cvil Appeal , t he State of Raj ast han has al so

rai sed sever al ot her | egal i ssues in support of their appeal

According to the | earned counsel for the State of Rajasthan, the

service of a Governnent Servant shall not qualify unless he is

appoi nt ed and hi s duties and pay are regul at ed by t he

Gover nnent , or under conditions det er m ned by t he

Gover nment . He has further ar gued t hat for t he pur pose of



sub-rule (1) of Rule 13, the expression "service" neans service

under the Governnent and paid by that Governnent fromthe

Consol i dat ed Fund but does not i ncl ude servi ce in a non-

pensi onabl e est abl i shnent, wor k- char ged est abl i shnent and

service in a post paid fromcontingencies, unless such service

is treated as qual i fying service by t hat Gover nment . Though

this ar gunent was al so rai sed before t he Hi gh Court, no

specific finding has been render ed by the Hi gh Court on this
contention al so.

e are of t he opi ni on t hat since sever al i mport ant
i ssues have not been decided by the H gh Court, we have no
other option except to set aside the said judgnment of the High
Court, i mpugned in this two  appeal s, and remt t he mat t er to
t he Hi gh Court for di sposal of t he same af resh. As rightly
poi nted out by the appellant in G vil Appeal No.8128/2004, the
Hi gh Court has not considered the delay of 20 years in giving
the pension and pro-rata benefits. |If the delay is attributable to
t he Gover nnent , t he appel | ant is al ways entitled for t he
interest. W request the High Court to consider this point also
with ref erence to t he pl eadi ngs rai sed by t he parties to this
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action. Since the mat t er is pendi ng before one forum or t he

other for nore than two decades, we request the High Court to

di spose of t he Wit petition by a Di vi si on Bench wi t hin three

months fromtoday. Both parties are at liberty to file additional

docunents before the High Court.

Bot h t he appeal s are di sposed of accordi ngly. No
costs.
......................................... J.
(Dr. AR LAKSHVANAN)
......................................... J.
(TARUN CHATTERJEE)
New Del hi ,

Oct ober 31, 2006.
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| TEM NO. 102 COURT NO. 8 SECTI ON XV
SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 8128 OF 2004
R K. AGRAWAL Appel lant (s)
VERSUS
STATE OF RAJASTHAN & ANR Respondent ( s)

(Wth appln(s) for exenption fromfiling OT. and prayer for interimrelief and office report



))

WTH Civil Appeal NO 8127 of 2004

(Wth prayer for interimrelief and office report)

Date: 31/10/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE Dr. JUSTI CE AR LAKSHVANAN
HON BLE MR JUSTI CE TARUN CHATTERJEE
For Appell ant(s) M. N. Prabhakar, Adv.
M. Rajesh Srivastava, Adv.
M. Ansar Ahmad Chaudhary
M. Mani sh Kumar Chaudhary, Adv.
For Respondent (s) M. Ansar Ahmad Chaudhary, Adv.
M. Mani sh Kumar Chaudhary, Adv.
M. N. Prabhakar, Adv.
M. Rajesh Srivastava
UPON hearing counsel the Court made the follow ng
ORDER
Heard | earned counsel on either side.
Bot h t he appeal s are di sposed of in terns of
Reportabl e
Judgment placed on the file. No costs.
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( A D. Sharma ) ( Phool an Wati Arora )
Court Master Court Master

(Si gned Reportabl e Judgnent is placed on the file)

si gned



