\ 2267 I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 4813 OF 2000
LANKESWAR MALAKAR AND ORS. APPELLANT
()
VERSUS
R. DEKA AND ORS. RESPONDENT
()
ORDER

The plaintiffs are bef ore us questi oni ng t he correctness or

ot herw se of the judgnent and order dat ed 21.8.198 passed by a

| ear ned Singl e Judge of t he Hi gh Court of Assam wher eby and

wher eunder t he second appeal preferred by t he appel | ant agai nst a

j udgnent and oder dat ed 23.5.1988 passed by t he Assi st ant District

Judge, Barpeta, in Title Appeal No.46/1986, was di sm ssed. The basic

fact of the matter is not in dispute.

The | ands in sui t and ot her | ands bel ong to one Dur ga



Mal akar . He is t he pat er nal uncl e of t he plaintiffs’ f at her Nar eswa

Mal akar. The exact date of death of Durga Mal akar is not known. He

| eft behi nd his wi dow, nanel vy, Gandhari . The di spute bet ween t he

parties revolves on the execution of a WIIl by Durga Mal akar in favour

of t he plaintiffs on 8. 10. 1958 and execution of a pur ported Deed of

Gft dated 5.5.1958 which was in the nanme of his w fe Gandhari

Bef ore we advert to t he questi ons rai sed bef ore us we may

notice t hat Gandhar i by reason of a Sal e Deed dat ed 21.1.1960

conveyed her right, title and i nterest in the properties in guestion

pur ported to be based on t he sai d Deed of Gft dat ed 25. 5. 1959 in

favour of Hancthandra Mal akar. Arvinda Sarma allegedly entered into

a deed of exchange of land with the said Henchandra, grandfather of

t he r espondent her ei n; pur suant wher et o t he gr andf at her al | egedl y
came in possessi on of t he | ands in quest i on. The nanes of t he
respondent s were entered into the revenue records of rights. The

plaintiffs therefore filed a suit in the Court of Minsif, Barpeta, which

was regi stered as title Sui t No. 111/ 1966. W may at this juncture



notice t hat t he plaintiffs filed an application for gr ant

their favour which was all owed by order dated 20t h Novenber, 1973.

The | earned Trial Judge having regard to the pleadings of the

parties inter alia framed the follow ng issues:

"1. Whether the Court has got pecuniary jurisdiction to

try this suit?

2. Wet her proper Court fees have been paid?

3. Whether the suit is bad for non-joinder of necessary

parties?

4. Wether the plaintiff has got right, title and interest

over the suit |and?

5. Whet her Gandhari , wife of Dur ga Mal akar has

sal eable interest over the suit land to sell it to one Hem

Kant a Mal akar ?

6. Whet her the defendants have acquired wvalid title
over the suit |and by neans of 'exchange’ as alleged in

the witten statenent?

7. To what relief, if any, the parties are entitled?

8. VWhether the suit is barred by Iimtation?"

In the said suit the follow ng prayers were nade

of probat e

in



"(i) That t he plaintiffs’ possessi on of t he | and in
schedule 'Ka' be confirmed on declaration of their title
thereto and on declaration of the principal defendant’s

unl awf ul possession null and void;

(i) t hat necessary pr ecept be i ssued to t he S.D.C.,
Baj al i Crcle, for ef fecting mut ati on of t he | and in
Schedule "Ka' in favour of the plaintiffs on the basis of

the probate and their | ong term possession;

(iii) t hat a  perpetual prohi bitory i njunction be i ssued,
restraining t he princi pal def endant s from causing

hi ndr ance to t he possessi on of t he | and in Schedul e
"Ka'."

Schedul e *Ka' of the plaint was described as under:

SCHEDULE - "Ka"

Land measuring 1 Bi gha 2 Katha with a
revenue of Rs.2.24 Paise in dag 1628 (new)/548(ol d) of
K.P. Patta No. 254(new)/91(old) and 4 Katha 6 | echas
(revenue Rs. 1.12) in dag 1660( new) / 476( ol d) of t he

sanme patta within follow ng boundaries: -

North - Hari Prasad;
Sout h - Nripen Sarng;
East - Andhu Kalita;
Vst - Arabinda Sarna/

Dag No. 1660/ 476.

Nor t h - Ram Nar eesh Sar ng;



Sout h - Tul aram Tal ukdar;
East - Road;

West - Kiron Sarna.

2) Land nmeasuring 2 Katha 16 | echas (revenue Rs.1.12
Pai se) in dage 883 of K. P. Patta No.57 O d/368(new)
of Pat hsala town, Mauza Uttar Baj al i, Wit hin t he

foll owi ng boundari es: -

Nor t h - Kiron Sarng;
Sout h - Kiron Sarng;
East - Andhu Kalita;
West - Road.
Tot al I and measuri ng 2 Bigha 4 Kat ha 2 | echa in t he

two pattas in the suit |and.

The | ear ned Trial Judge decr eed t he Sui t i nter alia on

premnmi se that Gandhari did not have any legal right to convey the suit

land in favour of the said Henchandra Mal akar and consequently the

def endant s- r espondent s did not derive any right, title and i nterest

pursuant to and in furtherance of the said Dead of Sale or the Deed of

Exchange execut ed in t he year 1960. Lear ned First Appel | ate Court

however reversed t he said judgnent, principally hol di ng t hat t he Sui t

I and and the | ands described in the WII could not be co-related by the

t he



plaintiffs but came to t he concl usi on t hat t he Deed of Gft was not

proved. The defendants-respondents did not prefer any appeal against

t he said findings before the High Court. The plaintiffs-appellants di d.

The Hi gh Court forrmulated the foll owi ng substantial question of |aw

"Whet her t he findi ngs of t he | ower Appel | ate Court

are vitiated by erroneous interpreting and m sl eadi ng

of the Exhibits?"

Bef ore t he Hi gh Court, t he contentions whi ch i nter alia had

been raised that the findings of the first Appellate Court was contrary

to records as it proceeded on the basis that the plaintiffs-appellants in

t he pl ai nt did not ment i on in regard to old Patta No. 57 in Schedul e

"Ka" of the plaint.

The properties nmentioned in the WII inter alia refers to Patta

No. 91 (ol d), whi ch is equi val ent to Patta  No. 254 (new), consi sting of

Dag No. 1628(new), 548 (old) neasuring an area of 1 Bigha 2 Katha as

al so Patta No.57 (old), (368 new) being Dag No. 83, measuring 2 Kathas

and 16 | echas.



The | ear ned first Appel | ate Court, t her ef or e, in our opi ni on

was not correct in ignoring the said fact.

Fur t her nor e, if the plaintiffs had given full description of t he

properties in the plaint vis-a-vis the properties which were the subject

matter of t he WIl, we are of t he view that t he first Appel | ate

t

shoul d have recor ded a findings on t he basi s of t he mat eri al s on

records. It only refers to t he deposition of one of t he Wi t nesses

exam ned on behal f of t he plaintiff and on the basi s t her eof, came

the conclusion that the suit | ands as described in Schedule 'Ka' did not

tally with the lands which were the subject matter of the WIIl. In our

opi nion, the H gh Court should have considered this question fromthe

correct perspective.

Al t hough we are not satisfied with t he purported subst anti al

question fornulated by the High Court, having regard to the fact that

t he Hi gh Court fail ed to det er m ne t he question in t he pr oper

perspecti ve, it is necessary t hat t he second appeal be directed to

Cour

to

be



i mpugned

Hi gh

consi der ed afresh on merit. Ve, t herefore, set asi de t he
j udgnent passed by the High Court and remit the natter back to it
for consi deration t hereof afresh. It will be open to the
fornmul ate fresh question/questions of |aw
The appeal is allowed accordingly. No costs.
.................. J
(S.B. SINHA)

( MARKANDEY KATJU)

NEW DELHI ;

NOVEMBER 30, 2006.

| TEM NO. 104 COURT NO. 7 SECTI ON X'V

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 4813 COF 2000

LANKESWAR MALAKAR & ORS Appel | ant (s)

VERSUS

R DEKA & ORS Respondent ( s)

(Wth office report)

Court

to



Date: 30/11/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SI NHA

HON BLE MR JUSTI CE MARKANDEY KATJU

For Appellant(s) P. K. Goswanmi, Sr.Adv.
Raj i v Meht a, Adv.

B. Aggarwal , Adv.

s 5 55

A. Henry, Adv.
For Respondent (s) Ri shi Maheshwari , Adv.
R K. Maheshwari , Adv.

Tar annum Ansari , Adv.

s & 5 5

Raj Kumar Kaushi k, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER

Heard the | earned counsel for the parties.

The i mpugned j udgnment passed by the Hi gh Court is set

asi de, t he matt er is remtted back to it for consi deratio

thereof afresh and the appeal is allowed in terns of the singed

order. No costs.

(A.S. BISHT) (PUSHAP LATA



BHARDWAJ)

COURT MASTER COURT MASTER

(Signed reportable order is placed on the file)



