"A I N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1418 OF 2007

(Arising out of S.L.P.(C) No. 14129 of 2005)

ASHOKBHAI B. VYAS ... APPELLANT

VERSUS

COWMR. OF ENTERTAI NMENT TAX AND CRS. .. . RESPONDENTS

W TH

ClVIL APPEAL NO 1419 CF 2007

(ARISING QUT OF S.L.P.(C) NO 19888 OF 2005

ORDER

Leave granted.

This appeal is directed against the inmpugned order dated

21. 4. 2005 passed by the Division Bench of the Cujarat Hi gh Court

wher eby t he speci al civil appl i cations filed by t he appel | ant

agai nst t he order passed by t he Conmi ssi oner (Ent ertai nnent

Tax) under t he Quj ar at Ent er t ai nment Tax, 1977 rai si ng t he

ent ert ai nnent t ax and t he penal ty t her eon was di smi ssed.

Aggri eved against the said order, present appeal has been filed

by the appell ant.

We have heard |earned counsel for the parties.

The Division Bench of the High Court has dismissed the

Speci al G vil Appli cation filed by t he appel | ant relying on t he



deci sion of this Court in State of West Bengal and ot hers Vs.

Pur vi Comuni cati on Pvt . Lt d. & Os. 2005 (3) SCALE 274

equi valent to 2005 (3) SscCC 711. It is urged by | earned counse

for the appell ant t hat t he | earned  Judges did not go into the

i mport ant question wth regard to the service of notice on the

appel lant- petitioner. It is also pointed out that the provisions of

Quj arat Entertainnent Act, 1977 are not para materia with that of

t he West Bengal Ent ert ai nnent cum  Amusenent Tax Act, 1982

Lear ned counsel for t he r espondent submitted t hat in fact t he
| ear ned counsel who  appeared on behal f of appel | ant did not
di spute t he ratio laid down in the af oresai d case. Ther ef or e,

there was no occasion for the | earned Judges to have exani ned

t he validity of Quj ar at Ent er t ai nment Tax Act, 1977 vis-a-vis the

West Bengal Ent ert ai nnent cum  Amusenent Tax Act, 1982.

Lear ned counsel for t he r espondent submitted t hat t he only

question which was argued before the Division Bench was t hat

the calcul ation of the tax was nade on the basis of assunption

wi t hout carrying out the actual survey and this guestion was

answer ed by the Di vi si on Bench t hat this is a question of fact

whi ch cannot be gone into and decided in its wit jurisdiction

Lear ned counsel for t he appel I ant s strenously ur ged

bef ore us t hat the alleged notice was never served upon the

appel l ant and he pointed out at three stages fromthe pleadings



in which he has consistently taken a stand that the notice for the

assessnent was never served upon him and an ex-parte

assessnent order was nmade w thout any hearing. W asked the

| earned counsel for the respondent to show that any affidavit has

been filed bef ore t he Hi gh Court or bef ore any ot her court

wher ein any evi dence has been produced to substantiate the fact

t hat in fact t he notice was served on t he appel I ant . Lear ned
counsel al so tried to show us from the ori gi nal record and to
justify that the notice was sent to the appellant. It is not possible

for us to examine the record in these proceedings. Therefore, we

deem it j ust and pr oper to remand t he matter back to t he Hi gh

Court to exanine whether the notice was really served upon the

appel I ant or not. If the notice has been served and despite that

the appellant/wit petitioner did not appear before the concerned

aut hority, t hen it is for t he Hi gh Court to deci de and pass an
appropriate order in t he facts and ci rcunst ances of t he case.
However, prima facie we are satisfied t hat t he notice has not

been served upon the appellant but the |[|earned counsel for the

r espondent submitted with ref erence to t he ori gi nal record t hat

the notice was served upon the appellants . This is a question of

factual enquiry and can only be done by the Hi gh Court whether

t he notice was really served upon the appellant or not . | f it

established that the notice was really served upon the appell ant



then what will be the effect of ex-parte assessnent order passed

by the authority will be exanined by the H gh Court.

Therefore, in the facts and circunstances of the case, we

set-asi de the i mpugned order passed by the Division Bench and

remit the matter back to the Hi gh Court to exam ne this question

of service of notice and other argunents which will be raised by

the counsel for both the parties in accordance with | aw

The appeal is allowed with no order as to costs.

ClVIL APPEAL NO 1419 CF 2007

(ARISING OUT OF S.L.P.(C) NO. 19888 OF 2005)

In view of the decisionin Gvil Appeal No. 1418 of 2007

we set-aside the inpugned order passed by the Division Bench

and remt t he matt er back to t he Hi gh Court to exam ne this

question of service of notice and other argunents which will be

rai sed by the counsel for bot h t he parties in accor dance with

| aw.

The appeal is allowed with no order as to costs.

[ A K. MATHUR ]

NEW DELHI [ TARUN CHATTERJEE ]

MARCH 15, 2007



| TEM NO 7 COURT NO. 9 SECTION | I']

[ NVMD Case]

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No(s).14129/2005

(From the judgenent and order dat ed 21/ 04/ 2005 in SCA No. 15894/ 2004
of The

H GH COURT OF GUJARAT AT AHVEDABAD)

ASHOKBHAI B. VYAS Petitioner(s)

VERSUS

COVMVMR. OF ENTERTAI NMENT TAX AND CORS Respondent (s)

(Wth prayer for interimrelief )

(For final disposal)

WTH SLP(C) NO. 19888 of 2005

(Wth appl n. (s) for per ni ssi on to submi t addi ti onal docunent s and urging a
dditiona
grounds and exenption from filing OT. and with prayer for interim relie

f and office
report)

(for final disposal)

Dat e: 15/03/2007 These Petitions were called on for hearing today.

CORAM :

HON BLE MR JUSTI CE A K. MATHUR

HON BLE MR JUSTI CE TARUN CHATTERIJEE



For Petitioner(s) M. Amar Dave, Adv.
M. Mahesh Agrwal a, Adv.
M. Gaurav Coel, Adv.

M. E. C. Agrawal a, Adv.

M. Saneer Parekh, Adv.
Ms. Mary Mtzy, Adv.
Ms. Ranj eeta Roht hagi, Adv.for

MS P.H Parekh & Co.
For Respondent (s) M. R P. Bhatt, Sr. Adv.
Ms. Hemanti ka Wahi, Adv.

Ms. Pinky Behera, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER

Leave granted.

Appeal s are allowed in ternms of signed order.

(Pardeep Kumar) (Radha R Bhati a)

Court Master Court Master

[ SIGNED ORDER IS PLACED ON THE FI LE ]



