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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL Nos. 8335-8336 OF 2002

M'S. MADRAS CREDI T & | NVESTMENT LTD. Appel | ant (s)
VERSUS

STATE OF KERALA Respondent ( s)

ORDER

The assessee has filed the present Appeals by special |eave.

The assessee is a financier, providing finance to the custoners who
wi sh to purchase of goods, such as equi pnents, machinery, vehicles, etc., both
fromwithin Kerla and fromoutside the State of Kerala, and delivery of the
goods in the State of Kerala, under hire purchase agreenent executed between
the assessee and the custoners/parties.

The nmodus operandi followed by the assessee is as under

The i nt endi ng cust oners woul d approach t he suppl i er for
pur chasi ng equi prent, machinery, etc. and obtain a proforma invoice fromthe
supplier for the purchase of the goods. The customers then approach the

assessee with an application in the prescribed form stating the amount required

to be financed for purchase of goods and enclosing therewith the proform

i nvoi ce obtained by the customer fromthe supplier. The assessee after being
satisfied itself about the bona fides and credit worthiness of the custoners,
sanctions the amount of advance. Upon the terns of financing, viz., the extent of
finance, rate of interest, period of hire purchase, etc. being settled between the
assessee and the custoners in Kerala, hire purchase agreenent is executed.

Under the Agreenent, the purchase order is placed by the assessee to the

supplier outside Kerala, directing the supplier to deliver the goods to the
customer in Kerala. The invoice is raised in the nanme of the assessee and the
payment thereof is made by the assessee to the supplier. The assessee thus
retains the title of the goods until the |ast instal nent under the Hire Purchase
Agreenent is paid by the custoner. The custoner pays to the assessee the

anount borrowed in instal nents as agreed upon and on paynent of the |ast



instal ment, the goods becone the property of the custoner. The ownership is
transferred to the custoner thereafter. In case of breach in payment of
i nstal nrent under the agreenent, the assessee was free to take back the
possession of the goods and deal with it in the manner it Ilikes.

The dispute in the present case pertains to the purchase of goods
made fromoutside the State of Kerala. So far as the goods purchased within the
State of Kerala are concerned, no tax had been |evied, as the assessee has been

treated as the second seller of the goods. The goods purchased from outside the
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State was treated sale by the appellant to the customers within the State of
Keral a. Therefore, the goods purchased fromoutside the State of Kerala and
delivered in the State of Kerala was treated as "sal e" of the goods by the
assessee and, accordingly the same was taxed. The appellant, inter alia
contended that the sale of the goods took place outside Kerala and, at any rate,
it was an inter-State sale not taxable in Kerala. Rejecting the contention of the
appel lant, the Assessing Oficer levied the sales tax on the assessee in respect of
the purchase made fromoutside the State of Kerala. The assessee chal |l enged the
assessnent in appeal. The Appellate Assistant Conm ssioner vide orders dated
21.04.1999 dismissed the appeal. The appellant filed second appeal before the
Sal es Tax Appellate Tribunal, Kerala (for short "the Tribunal") which al so
di smi ssed the appeal. Aggrieved theiragainst, the appellant thereafter filed Tax
Revi si ons, as provided under the Act, in the H gh Court, (being TRC Nos. 318
and 319 of 2000).

By the inpugned judgnent, the Hi gh Court while affirm ng the
deci sion of the Tribunal, held that the assessee was liable to tax in respect of
the hire purchase transaction which is independent of the inter-State purchase
by the assessee. The assessee relied upon two judgnments of this Court in
extending the scope of "inter-State sale" falling under Section 3(a) of the Centra
Sal es Tax Act.

The sane are Builders’ Association of India Vs. Union of India 1989 (73) STC
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370, and Ganon Bunkerley & Co. Vs. State of Rajasthan 1993 88 STC 204(SC)

and contended that sales are outside State sal es under Section 4 of the C.S. T. Act
or inter-State sales fromoutside Kerala. It was contended that the sal es being
inter-State sales, sales tax could not be levied in the State of Kerala. Rejecting

this contention the H gh Court held:



"W find that the above deci sions have
application only in respect of first of the two
transactions, that is purchases of goods by the
assessee from t he out si de State suppliers.
Therefore, so far as the supplier’'s sales to the
assessee are concerned, they are inter-State sales
falling within Section 3(a) of the CST Act, and
there is no di spute about t he same by the
departnent al so. The question is with regard to
second transaction between the assessee and the
customer in Kerala, which gives rise to the liability
for the disputed tax. We feel, as already observed
by us above, there are two transactions, one is the
inter-State purchase by the assessee, and the other
is the delivery of goods under the hire purchase
agreenent by the assessee to the custoner in
Ker al a, whi ch is t he deened sal e under
Expl anation 3A to Section 2(xxi) of the KGST Act.
Therefore, the decisions referred to above do not
affect the assessee’s liability for tax in respect of
t he hire pur chase transaction, whi ch is
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i ndependent of the inter-State purchase by the
assessee. "

We entirely agree with the view taken by the High Court.
Consequently, we find no nmerit in these appeals and the same are disnissed with

no orders as to costs.

.................... J.
( ASHOK BHAN)
.................... J.
( DALVEER BHANDARI )
NEW DELHI ;
April 30, 2008.
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(Wth office report )
Dat e: 30/ 04/2008 These Appeal s were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE ASHOK BHAN
HON BLE MR JUSTI CE DALVEER BHANDAR

For Appellant(s) M.T.L.V. lyer, Sr. Adv.
M. Subranoni um Prasad, Adv.
M. Vivek Gupta, Adv.



M. jay Kishor Singh, Adv.

For Respondent(s) M .G Prakash, Adv.
M. Ramesh Babu M R, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
The appeals are disnmissed with no orders as to costs in
terns of the signed order.

(Sheet al Dhingra) (Kanwal Si ngh)
Court Master Court Master
[ Signed order is placed on the file]



