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1. This appeal arises out of the follow ng facts.

2. The appel |l ant, Krishna Gopal Kakani, the proprietor of Ms.
Oriental Traders, a concern involved in the manufacture and i nport

of goods, obtained a letter of authority fromthe Chief Controller of

I nports and Exports, Bonbay for the inport of raw material for the

benefit of a |icensee who had been given an inport |icence. The
appel I ant accordingly placed orders with a foreign supplier for the

i mport of specified goods and for that purpose approached the

respondent - Bank for opening Letters of Credit for two consignments.
The bank thereupon opened two Letters of Credit, one on 24th August

1973, and the other on 21st Septenber 1973 on which he al so
deposited 10% of the margi n money of Rs.4560/- and Rs. 4810/-.

The other formalities having been conpleted, the Letters of Credit
were duly negotiated on 21st January 1974 and 19th March 1974.

The consignment arrived in India on 13th March, 1974 but despite
the requests made by the appellant and his clearing agent, the
Bonbay Custons refused to rel ease the goods without assigning any
reason, though on enquiry fromthe Joint Chief Controller of Inports
and Exports, Bombay, the appellant was told that the controller had
no objection to the release. Faced with a notice fromthe Port Trust
t hreat eni ng heavy denurrage charges and apprehendi ng auction of

the goods by the Trust, the appellant as a joint-hol der of the property



approached the Bonbay Hi gh Court for orders. The Bank al so, as

j oi nt-hol der of the inport licence by virtue of having paid the val ue of
the inport consignnent, thereafter filed several M scellaneous
Applications before the Court and in one matter, M scell aneous
Application No. 950/1975, the appellant was al so arrayed as

respondent No. 7. In this application, it was pleaded by the Bank

that the action of the respondents therein in not releasing the

consi gnnents was unjustified and that the appell ant-Bank al so
clained their rights on the goods as being joint-holders thereof. The

Bonbay High Court in its order dated 19th Novenmber 1975 directed
as under: -

"(a) That respondent No.6 do sell the goods by Public auction
to the highest bidder preference to be given to the actual users
hol di ng Drugs Controllers Licenses.

(b) Respondent No.6 do deposit the net sale proceeds or the
goods wi th the Prothonotary and Seni or Master, High Court,
Bonbay to invest the net sales in fixed deposit with Bank of Baroda
at Bonmbay O fi ce.

(c) The sale proceeds shall represent in all respects as they
were the "CGoods" for all purpose including for the purpose of the Lien
on the said goods, if any, of the 6th respondent.

(d) The said sale proceeds shall be held by the Prothonotary
and Seni or Master, Hi gh Court, Bonbay subject to the rights of the
parties and further orders of the Hi gh Court."

3. Pursuant to the aforesaid order, the goods were sold
by public auction and the sale proceeds of Rs.4,72,714.16 were
deposited with the Prothonotary and Seni or Master of the Bonbay

H gh Court. M scell aneous Application No. 950/1975 was finally

di sposed of by the Bonbay Hi gh Court on 3rd Cctober, 1979 with the
direction that the Bank would be entitled to the anount deposited
but woul d defray an anmount of Rs.8044.18 to the Bonbay Port Trust
towar ds derurrage charges and was also liable to pay the custons
duty. In the light of the above said directions, the Bank which had
also filed a civil suit against the appellant in Indore on 31st Decenber
1976 for the recovery of Rs.1,27,282.93 with interest, withdrew the

same on 3rd Cctober 1980. In the background of this devel opnent,

the appellant, by a tel egram dated 19th Novenber 1980, requested
t he Bank to refund the surplus anount along with the margin

money lying in deposit with the Prothonotary with interest and ( as



per the present suit) the Bank intinmted that the noney would be
paid after receiving orders fromthe Bonbay Head Ofice. The
appel lant also wote a letter to the Bank and al so sent a reni nder
dated 11th Novenber 1980 on which the Bank replied (on 2nd

Decenber 1980) that it was still awaiting instructions fromthe

hi gher authorities. It appears that the appellant al so addressed
several letters to the higher echelons in the Bank and al so nmet the
concerned officials between the years 1980 and 1988 but to no effect
and ultimately addressed a |letter dated 12th Decenber 1988
threatening the Bank with | egal action. It appears that in the
interregnum one RM Patwa, who was al so a debtor to the Bank
approached the appellant that his debts could be adjusted agai nst

t he anount of the surplus dues of the appellant |ying deposited with
t he Bank. The appell ant consented to the said proposal and an
application was accordingly noved on 4th March 1986 in the

execution proceedings pertaining to RM Patwa's case. It appears
that at one stage the Bank agreed to the adjustnent but

subsequently i.e., on 14th Septenber 1990, withdrew its consent.

The appel lant thereafter filed Wit Petition No. 2840 of 1991 before
the Bonbay Hi gh Court claimng the sane relief as in the present

suit. The said petition was di snissed on 25th Cctober 1991 on the
ground of delay and a Special Leave Petition filed in this Court was

al so dismissed with the observation that the remedy by way of a Wit
Petition was not a proper one in the circunstances. In the
meanwhil e, in the execution petitionin RM Patwa s case, the court
directed that R M Patwa’s debt be adjusted against the appellant’s
dues. This order was naintained in a revision petition before the
High Court in its order dated 10th May 1995 after a statenent of
accounts had been filed on 24th February 1995. The Bank
chal | enged the order aforenentioned in a Special Leave Petition
before this Court and the appeal was duly allowed on 12th January
1996 and the order inmpugned was set aside. It is, thereafter, that
the present suit has been filed on 8th Septenber, 1997 and on the
avernents leading to the question of linmitation, it was pleaded that

the cause of action for filing the suit arose on 24th February 1995,



when for the first tine the Bank had filed a statement of accounts in
the Hi gh Court. The appellant Bank filed its witten statenent on
18th July 1998 pleading, inter-alia, that the subm ssion of the
statenment of accounts could not be said to be an admission of the
claimof the appellant/plaintiff or an acknow edgenent of the debt
and as such the plea that the cause of action accrued on the 24th
February 1995 was erroneous and the suit having been filed after 17
years from 19th Novenber 1980 was clearly and grossly time barred

It was also pointed out on facts that the appellant’s noney had never
been at stake except to the extent of the margin noney and he was,

in any case, not entitled to the exorbitant anmount clainmed by him

4, The trial court franed seven issues on 17th August 1988;

i ssue No.1 being whether the suit was barred by linmtation and issue
No.5 as to whether the appellant was entitled to a decree for

Rs. 23, 54, 707. 58. The appel | ant exami ned hinself as PWL and

cl osed his evidence. By a judgnent and decree dated 3rd February
2000, the trial court decreed the suit for the anmpbunt clained al ong
with sinple interest at 11%fromthe date of the suit till the date of
t he paynent. It was held, inter-alia that the appellant being the
proprietor of Ms. Oriental Traders was entitled to the surplus
amount whi ch had been deposited with the Prothonotary on account

of the auction of the goods. The court al so concluded that the Bank
was a trustee of the appellant’s noney and, therefore the suit was
covered by Section 10 of the Limitation Act (hereinafter called the
"Act"), which provided for no limtation and in the alternative the
cause of action had arisen on 1st August 1997 when the denand

noti ce had been issued by the appellant or fromthe 24th February
1995 when the statement of accounts had been subnmitted in the
executing court in Patwa s case. The subni ssion of the Bank that
the linmtation had expired in the year 1992 after the passing of the

order of the Bombay High Court was rejected in view of the above
findings. The matter was thereafter taken in first appeal before the

Guj arat Hi gh Court which reversed the order of the trial court
observing that the Bank was not a trustee of the noney inasmnuch

that there was no deposit and the matter pertained to a conmerci al



transaction relating to the opening of Letters of Credit and such
transaction could not be said to be relatable to a trust so as to bring
the matter within Section 10 of the Act. The court al so observed that
the appell ant was aware of the directions given by the Bonbay Hi gh

Court in Mscellaneous Petition No.950 of 1975 for the public auction

of the inported raw material and the deposit of the proceeds with the
Prot honotary and that this anount had i ndeed been deposited with

the said officer and finally released to the Bank by the order dated 3rd
Cctober 1979 and in this view of the matter it was not for himto

pl ead ignorance of the aforesaid proceedings. It was further opined

that it would have been appropriate that he should have raised sone
objection at that stage or filed another suit but instead, the appellant
had continued to send |l egal notices and had al so nade a futile

attenpt at an adjustnent in the year 1990 in R M Patwa's case. The

H gh Court al so observed that the undertaking given at one stage by

the Bank agreeing to the adjustment which had been subsequently

wi thdrawn had no force as the orders of the executing court and the

H gh Court had been set aside by the Suprene Court and as such

any undertaking given in those proceedings was in any event nonest.
The High Court al so expressed its surprise at the fact that though

the appell ant had deposited a sum of Rs. 4560.00 and Rs. 4810. 00

only as margin money for the Letters of Credit, yet an astrononica
anount w thout any rational basis had been decreed by the trial

court. The court also observed that a suit for noney payable by the
defendant to the plaintiff for nmoney received for the plaintiff’'s dues
lay within 3 years only fromthe date of noney received as per Article
24 of the Act, and in the light of the fact that the Bonbay Hi gh Court
inits final order passed on 3rd Cctober 1979 in M sc. Application No.
950/ 1975 had directed that the noney should be paid to the Bank

was the date fromwhich the 3 years period would be deened to have
comrenced and that this was al so the appellant’s understanding as

he had given a demand notice tel egraphically on 19th January 1980,
confirmng the sane in witing on 13th October 1980 but despite this,
the suit had not been filed within 3 years of that specific date. The

Court also noted that in the year 1990, he had once again tried for



an adjustnent of the anpbunt in R M Patwa's case and though the

offer for adjustnment at one stage had been accepted by the Bank but

it would still amount to an acknow edgnment to save linitation (which
woul d have to be within the original period of limtation). The Hi gh
Court further opined that the appellant had been associated with

the matter relating to M scell aneous Petition No.950/1975 in the

Bonbay Hi gh Court and had al so admitted that he had not spent
any anmount with respect to those proceedi ngs and had not made any

attenpt to claimhis rights fromthe year 1980 to 1988 and that in

any case after the Suprenme Court had dism ssed his Special Leave
Petition on 10th February 1992 with the observation that the renedy

by way of a wit petition was not a proper renedy on which the
appel l ant had nade a statenment that he would file a civil suit, the
suit had not been filed within 3 years but had been filed after nore
than 5 years on 8th Septenber 1997. The High Court then exani ned

the broad argunents in principle that ordinarily a Bank shoul d not
take a plea of limtation but went on to hold that in the |light of the
circunstances of the case and the conplete inaction of the appellant
to pursue his renedies despite several opportunities before him did
not justify any special consideration. The court finally held in the
circunstances that the suit woul d be governed by Articles 22 and 24

of the Act and that limtation of three years would start fromthe date
of receipt of the noney or 3 years fromthe date when the demand

had first been nade. The pl ea nade on behal f of the Bank with
respect to the suit being barred under the principles of res-judicata
in viewof the wit petition filed by the appellant in the Bonbay H gh
Court whi ch had been di snissed and the Special Leave Petition also

di sni ssed on the ground of |aches was, however, not gone into by the
H gh Court. The High Court, accordingly, allowed the appeal and set

aside the order of the trial court and dism ssed the suit.
5. M. Tapan Ray, the |earned senior counsel for the appell ant

has submitted that the suit was governed by Section 10 of the
Act or in the alternative, Article 113 thereof and the finding of
the High Court that it was governed by the provisions of Articles

22 and 24 ibidem was erroneous. It has al so been submtted



that it was not open to a Public Sector Undertaking such as the
respondent-Bank to take the plea of limtation as the taking of
the plea was to defeat a cause which was not only just but on
the adnmitted facts of the case the noney bel onged to the

appel I ant . The | earned counsel for the respondent has,
however, pointed out that Section 10 of the Act pertained to
suits against trustees and their representatives and a bare
perusal of the facts of the case would show that there was no
el ement of the creation of a trust and that this was not even the
case set up by the appellant at the initial stages. It has al so
been pointed out that Article 113, even if applicable, provided
for alimtation of 3 years fromthe tinme when the right to sue
accrued and as the appellant had hinself admtted in Wit
Petition No.2840/1991 and in several other court proceedi ngs
that a demand had been made on several occasions fromthe

year 1980 onwards for the paynent of the anount but had not
been accepted, the right to sue would have accrued fromt hat

date and the suit having been filed in the year 1997 was clearly
out of Iimtation. It has, accordingly, been pleaded that as the

suit was one for recovery of noney sinplicitor, it would be
governed by Article 22 or 24 of the Act, as had been found by

the Hi gh Court. It has finally been submtted that though it

was perhaps not proper for a Public Sector Undertaking to take

a plea of limtation, but in the facts of the case inasnmuch as the
appel I ant had sl ept over the matter for years together, all pleas
were open to the defendant.

6. W take up M. Ray’'s first argunment with regard to the
applicability of Section 10 of the Act. Section 10 reads as
under :

"Section 10. Suits against trustees and their representatives.-
Not wi t hst andi ng anything contained in the foregoing

provisions of this Act, no suit against a person in whom
property has becone vested in trust for any specific purpose,
or against his legal representatives or assigns (not being
assigns for valuable consideration), for the purpose of
following in his or their hands such property, or the proceeds

thereof, or for an account of such property or proceeds, shal
be barred by any length of time."

A bare perusal of this section would reveal that it applies



where a property had been vested in trust for any specific purpose
and for certain other purposes stipulated in the provision. W are of
the opinion that there is nothing to suggest that a trust had been
created nmerely because sone noney had been deposited with the

Bank at the instance of the Court on account of the auction of the
goods and it was not a nmere deposit sinplicitor

8. M. Ray has also referred us to Sections 9, 10,14 and 19 of

the Indian Trusts Act 1894 with respect to the creation of a trust and

drawn our particular attention to Section 88 t hereof which deal s

with the question of an advantage gained by a fiduciary. Section 88

i s reproduced bel ow
"Section 88. Advantage gai ned by fiduciary.- Were a trustee,
executor, partner, agent, director of a conpany, |egal advisor
or other person bound in a fiduciary character to protect the
i nterests of another person, by availing himself of his
character, gains for hinmself any pecuniary advantage, or
where any person so bound enters into any deal i ngs under
circunstances in which his own interests are, or may be,
adverse to those of such other person and thereby gains for

hi msel f a pecuni ary advantage, he nmust hold for the benefit
of such other person the advantage so gained."

9. An anal ysis of this Section would show that the Bank, to
whom t he noney had been entrusted, was not in the capacity set out

in the provision itself. The question of any fiduciary rel ationship
therefore arising between the two nust therefore be ruled out. It
bears reiteration that there is no evidence to show that any trust had
been created with respect to the suit noney.

10. The | earned counsel has, however, placed reliance on

Canbank Fi nancial Services Ltd. Vs. Custodian & Ors. (2004) 8

SCC 355 to contend that a Banker hol ding a custoners noney

would do so in a fiduciary capacity and as such the matter woul d
fall within section 88 and ipso facto make Section 10 of the Act

appl i cable. W, however, see froma perusal of this judgnent that it
related to a situation where funds in the account of one Hiten Dal a
were utilized by two stock-brokers to purchase units in a Mitua

Fund under instructions of Hiten Dalal. The units were handed over

to Hlen Dalal and the interest accruing thereon was handed over to

hi m It was in this situation that the Court held that a fiduciary

relationship was created with the appellant financial service and



Dalal. Clearly, this is not the case herein. Section 10 of the Act is,
therefore, not relevant to the circunstances.
11. We now examine M. Ray’'s primary argunents with regard to

the applicability of Article 113 of the Act. This Article is reproduced

her eunder :

Description of suit Period of Linmitation Tinme fromwhich period
run
"113. Any suit for which Three years When the right to sue accrues.

no period of limtation is
provi ded el sewhere in this
Schedul e.

12. A reading of this provision reveals that the tine of three
years woul d start running fromthe date when the right to sue

accrues. It has been submitted by M. Ray that the Iimtation would

start from24th February 1995 i.e., the date when the accounts had

been submitted by the Bank in Court. The |earned counsel for the

respondent has, however, pointed out that the appellant had nmade
his first demand for the noney due to himby a telegramdated 19 th

Novenber 1980 and as the said denmand had not been honoured, the

period of Iimtation would start fromthat day. It has al so been

argued that a demand had been nade on several occasions

thereafter as well but no suit had been filed till the year 1997

13. We have considered this argunment very carefully. It appears

fromthe docunents on record that several notices etc. had been

i ssued by the appellant to the Bank and in response to sone of

them the Bank had nmade its reply that it was awaiting instructions

fromits Head Ofice. The | earned counsel for the respondent has

poi ntedly drawn our attention to a registered notice dated 12th

Decenber 1988 wherein after giving a chronol ogy of what had

happened, it was stated in paragraph 3 as under
"This is, therefore, finally to call upon you to settle ny
clients account by making appropriate paynent to it within
seven days of the receipt of this notice else ny client shall be
constraint to file suit for account against the bank treating it
as refusal on the part of the bank to settle the account at

the entire risk or the x x x as to costs and consequences
whi ch pl ease note carefully."

14. Concededly, the suit was not filed even within 3 years from

begins to



12t h Decenber 1988 despite the above said notice and the suit was,
in fact, filed in the year 1997. The | earned counsel for the appellant
has, however, referred us to paragraphs 39 and 40 of the plaint to

identify the date for the start of limtation. These paragraphs are
repr oduced bel ow

"Para 33. On 24.2.1995 the defendant Bank subnmitted
statement of account of Plaintiff before the Hon' ble High
Court therein showing the credit and debit entries nade by
themin account of plaintiff with an application and
undertaking for giving interest @19% on the surplus
anmount of the plaintiff lying with the defendant Bank and
specifically requested to the Hon'ble High Court to decide
the account as submitted by the Bank on above nentioned
terms for interest on surplus.

Para 39. That the cause of action for the present suit
accrued in favour of the plaintiff and agai nst the defendant
on 24.2.95 when the plaintiff, as stated in para 32 and 33
here-in-above, for the first tine cane to know, through the
statenment of account submitted by the defendant in the

H gh Court, about the anount received by the defendant

fromsale proceeds of the goods, and ill egal deduction nade
by themfromthe said anount, therefore, the suit is within
limtation.

Para 40. That the transaction took place at Indore, the

cause of action accrued at Indore and the disputed anmount

is lying with the defendant Bank at Indore at its Indore

Branch, therefore, this suit is within territorial jurisdiction

of this Court."
15. We are of the opinion that the appellant’s plea of ignorance is
clearly untenable in view of the docunents referred to above and
even froma perusal of the proceedings in the present civil suit. In
his cross-exam nation, the plaintiff-appellant has admitted that in
M sc. Application No. 950/ 1975 he had been served a notice but had
not appeared in Court, but was fully aware that the goods had been

sol d under the orders of the High Court for Rs.4,72,714.16 and that

on 3rd Cctober 1979, when M sc. Application 950/1975 had been
finally disposed of, he knew that the aforesaid amount had been

deposited with the Bank. The appellant also admtted that from
3.10.1979 to 14.3.1991, when the Wit Petition had been filed in the
Bonbay Hi gh Court, no steps had been taken to recover the anount

t hough several notices, threatening action had been issued. Further
even assumng for a nonent that a statenment of accounts had been
tendered by the Bank on 24.2.1995 in Patwa’'s proceedi ngs, that

woul d not anpbunt to an acknow edgenent to save limitation, as

limtation had | ong since expired.



16. There is yet another circunstance which clearly nilitates
agai nst the case set up by the appellant. |In paragraphs 16, 20 to 24
of Wit Petition 2840/1991 this is what the appellant had to say.

"16. The petitioner now requested the Respondent Bank to
refund the surplus anbunt to them In a telegramto the
Branch Manager, Industrial Estate Branch, Indore on
19.1.1980, the petitioners denanded the surplus anount
along with the margin noney lying as a deposit with the
respondent Bank.

20. The petitioner wote letters to the Chairman, Managi ng
Director, General Manager, Assistant General Manager and

Regi onal Manager of the respondents conpl ai ni ng about the
tacit silence and the uncooperative approach of the
respondents in settling the nmatter of the petitioners inspite
of the directions given by this Hon’ ble Court.

21. The respondents having failed to even respond to all the
letters mentioned in the foregoing para No.20, the petitioner
now tried to get succour fromthe Reserve Bank of India,
Under - Secretary, Government of India, Mnistry of Finance,
New Del hi, between June 1988 to August, 1988

22. The petitioner states that they approached the Branch
Managers of the Respondents on innunerabl e occasi ons
fromJan. 1980 to August, 1988 but regretfully these officers
of the Respondents failed to give any information regarding
the appropriation of the said ambunt or the surplus payable
to the petitioner, or any statenent of account.

23. Finally the petitioners by their advocate call ed upon
the Respondents by their letter of 12.12.1988 to settle the
petitioners’ account or face legal action for illegally
wi t hhol di ng the noneys of the petitioner wthout any
justifiable cause and depriving themof the fruits of their
busi ness and profitability.

24. After their inaction for eight years the respondents
replied to the notice of 12.12.1988 on 15.12.1988 denying
the petitioner’s contentions and raising frivol ous objections
regardi ng paynments of the legitinmate dues of the petitioners
and nerely calling the petitioners to nove a "Proper Court"”
for obtaining appropriate orders.
17. It will be clear froma perusal of the aforesaid averments
that, taken at its very best in favour of the appellant, his claimhad
been finally denied on 15th Decenber 1988. It nust, therefore, be
held that the right to sue started fromthat day. The appellant’s plea
that the linmtation would deemto have started we.f. 24.2.1995 is
therefore, on the face of it, unacceptable. It is further significant
that on the dism ssal of WP. No. 2840/1991 on 25.10.1991 by the
Bonbay Hi gh Court, the appellant filed a Special Leave Petition in

this Court. This petition too was disnmissed in-linne on 10th

February, 1992 with the foll owi ng observati ons:



"The Special Leave Petition is disnissed. The renedy by way
of Wit Petition was certainly not a proper renedy. Learned counse
for the petitioner states that he wants to file a suit. W are not
concerned with any such thing. M. Agarwal a, |earned counsel for
the respondent will file Vakal atnama within two days."

18. From a reading of the aforesaid order it transpires that
despite the statenent that a civil suit would be filed, no suit was filed
within three years. The suit was filed but in the year 1997 i.e.
beyond the period of three years.

19. Thi s Court in Mst . Rukhmabai VS. Lal a
Laxmi narayan & Ors. AR 1960 SC 335 has observed as under

33. The legal position may be briefly stated thus: The right

to sue under Art. 120 of the Limtation Act accrues when

the defendant has clearly and unequivocally threatened to
infringe the right asserted by the plaintiff in the suit. Every
threat by a party to such a right, however ineffective and

i nnocuous it may be, cannot be considered to be a clear

and unequi vocal threat so as to conpel himto file a suit.

Whet her a particular threat gives rise to a compul sory

cause of action depends upon the question whether that

threat effectively invades or jeopardizes the said right.

34. The facts relevant to the question of limtation in the
present case may be briefly restated: The trust deed was
executed in 1916. The suit house was constructed in
1920. If, as we have held, the trust deed as well as the
construction of the building were for the benefit of the
famly, its execution could not constitute any invasion of
the plaintiff's right. Till 1926, the plaintiff’'s father,
Ratanl al was residing in that house. In 1928 when Daga
chal  enged the trust deed, the fam |y conprom sed the
matter and sal vaged the house. From 1936 onwards the
plaintiff has been residing in the suit house. It is conceded
that he had know edge of the litigation between
Rukhrmabai and Chandanl al cl aining the property under
the trust deed; but, for that suit he was not a party and
the decision in that litigation did not in any way bind him
or affect his possession of the house. But in execution of
the decree, the Commi ssioner appointed by the Court
came to the prem ses on February 13, 1937, to take
nmeasur enents of the house for effecting partition of the
property, when the plaintiff raised objection, and
thereafter in 1940, filed the suit. Fromthe aforesaid facts,
it is manifest that the plaintiff's right to the property was
not effectively threatened by the appellant till the
Commi ssioner cane to divide the property. It was only
then there was an effectual threat to his right to the suit
property and the suit was filed within six years thereafter.
We, therefore, hold that the suit was within tine.

Applying the aforesaid principle, it would be clear as per the
appel lant’s own showi ng that there had been a denial of the
appel lant’s clai mon several occasions before 15th Decenber 1988,

but unequivocally on the 15th of Decenber 1988. This judgnent was

fol |l owed subsequent |y in MV.S. Mani kayal a Rao VS.



M Nar asi mhaswanmi & Ors. AR 1966 SC 470. It bears notice that
Article 120 of the Limtation Act of 1908 |argely corresponds to
Article 113 of the Act, with the period of linitation now being
reduced fromsix to three years

20. We are, therefore, of the opinion that M. Ray’'s
primary argunent with regard to Article 113, does not advance the
case of the appellant. In the face of the above undeniable facts, the
| arge number of judgnents cited by the | earned counsel for the
parties with regard to the date on which the cause of action would
accrue need not be exam ned.

21. M. Ray has also submitted that it would be inappropriate for
a Public Sector Undertaking such as the respondent-Bank to raise a

plea of lintation especially when the anount was due to the
appel I ant . In this connection, the | earned counsel has cited The

Madras Port Trust vs. Hymanshu International AIR 1979 SC

1144 and UCO Bank vs. Hem Chandra Sarkar AIR 1990 SC 1329.

The | earned counsel for the respondent has, however, argued that no
proper calculation with respect to the anount that had been decreed,
had been made and whereas the appellant had deposited in all |ess
than Rs. 10, 000/- towards margin noney in the year 1979, there was

no basis for decreeing the suit as clainmed for a sum of about Rs. 24
Lakhs. It has al so been subnmitted that the appellant had threatened
toinitiate | egal proceedings fromthe year 1980 onwards and had
actually gone to court on several occasions and had renai ned
unsuccessful up to the Suprene Court in the year 1992 but had filed
the suit in the year 1997 and as such the Bank was justified in
taking the plea of limtation in the facts of the case. W find nmerit in
this argunent. In Madras Port Trust’'s case (supra) the suit had
been decreed in favour of the private party in the sumof Rs.4838.87
and special |eave had been granted by this Court subject to the
paynment of the aforesaid amount irrespective of the result of the
appeal, the nore so as the claimof the private party had been
supported by the Governnent Department concerned and it is in

that situation that the Suprene Court made the observation that a

plea of linmtation should not be raised. In the UCO Bank’s case



(supra), the appellant Bank had received the price of the goods from
the opposite party but had failed to deliver the goods thereafter. This

fact had been virtually admitted by the representative of the Bank
and in that backdrop this court observed that it was not open to the
Bank to contend that it was not called upon to return the goods or in
the alternative to pay an equivalent as price to the plaintiff and it
was observed (Para 17) that:
"W may al so state that in practice Bankers do not set up the
statute of limtations against their customers or their |ega

representatives, and we see no reason why this case should
be an exception to that practice.”

22. The facts of the case before us are starkly different, as

woul d be seen from what has been narrated above. Significantly also,

the appellant, though a party to the proceedings in M scell aneous

Application No. 950 of 1975, did not put in appearance, nor shared

the expenses (as adnitted by himin his evidence), but he wants to

t ake advantage of the situation now created. In this background the

Bank was fully justified in taking the plea of limtation. e,

therefore, find no nerit in this appeal. It is accordingly dismssed.

................................ J.
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